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In the Southern Division of the United States Dis-

trict Court in and for the Northern District of

California, Third Division.

IN ADMIEALTY—No. 17483.

HENRY WILSON, F. A. WILSON and W. T.

WILSON,
Libelants,

vs.

W. R. ORACE & CO., a Corporation,

Respondent.

PRAECIPE FOR APOSTLES ON APPEAL.

To the Clerk of the Above-entitled Court

:

Please prepare apostles on appeal to contain the

following papers:

1. Caption.

2. Statement required by Admiralty Rule 4, Cir-

cuit Court of Appeals for the Ninth Cir-

cuit.

3. Libel and interrogatories thereunto annexed.

4. Exceptions to libel and interrogatories.

5. Answer to libel.

6. Exceptions to answer; additional interroga-

tories propounded to respondent.

7. Order of Court, dated July 6th, 1922, ruling

upon exceptions above mentioned.

8. Answers to libelants' interrogatories.

9. Testimony, exclusive of deposition of Gale H.

Carter, filed May 9, 1922.

10. Exhibits.
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11. Memorandum opinion ordering decree for re-

spondent.

12. Final decree.

13. Notice of appeal.

14. Assignment of errors.

15. Praecipe.

ANDROS & HENGSTLER,
Proctors for Libelants. [1*]

Due service and receipt of a copy of the within

praecipe for apostles on appeal is hereby admitted

this 10th day of April, 1924.

GOODFELLOW, EELLS, MOORE &
ORRICK,

Proctors for Respondent.

[Endorsed]: Filed Apr. 10, 1924. Walter B.

Maling, Clerk. By O. W. Calbreath, Deputy Clerk.

[2]

STATEMENT OF CLERK U. S. DISTRICT
COURT.

In the Southern Division of the United States Dis-

trict Court, Northern District of California,

Third Division.

No. 17483.

HENRY WILSON et al.,

Libelants,

vs.

W. R. GRACE & COMPANY, a Corporation,

Respondent.

*Page-iiiumiber appearing at foot of page of original certified Apostles

of Appeal.



W. R, Grace & Company. 3

PARTIES.

Libelants : Henry Wilson, F. A. Wilson and W. T.

Wilson, Copartners Doing Business Under the

Firm Name and Style of Wilson Bros. & Com-

pany.

Respondent: W. R. Grace & Company, a Corpo-

ration.

PROCTORS.
For Libelants: Messrs. ANDROS & HENGST-

LER and F. W. DORR, Esq.

For Respondent: Messrs. GOOD FELLOW,
EELLS, MOORE & ORRICK. [3]

PROCEEDINGS.
1922.

March 14. Filed libel on charter-party for the

sum of $12152.77, together with

interrogatories propounded to

respondent.

Issued citation for the appearance

' of Respondent, which was after-

• wards returned, with the follow-

ing Return endorsed thereon:

"I have served this writ per-

sonally, by copy on W. R. Grace

& Co., a Corp., by handing to

and leaving with E. T. Ford,

who is the Manager of W. R.

Grace & €o., at 332 Pine St.,
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San Francisco, this ITtli day of

March, A. D. 1922.

J. B. HOLOHAN,
U. S. Marshal.

By Fred S. Field,

Sal. Deputy Marshal."

April 12. Filed exceptions to libel and in-

terrogatories.

Filed answer to libel.

19. Filed exceptions to answer, and

additional interrogatories pro-

pounded to respondent.

May 9. Filed deposition of G. H. Carter.

27. The exceptions to libel and interro-

gatories, and the exceptions to

the answer to libel with this day

argued and submitted, before

' the Honorable M. T. Dooling,

District Judge.

July 6. Filed opinion and order overruling

exceptions to libel; sustaining

certain exceptions and overrul-

ing certain exceptions to the in-

terrogatories ; and overruling

the exceptions to the answer

(with reservation).

25. Filed answers to libelants' interro-

gatories. [4]

1923.

December 27. Filed notice to libelants to produce

certain records.
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1924.

January

February

March

April

21.

7.

7.

21.

9.

10.

This cause this day came on for hear-

ing of issues, before the Hon-
orable Frank H. Rudkin, Judge,

U. S. Circuit Court of Appeals,

for the Ninth Circuit, sitting in

the District Court. The cause

was argued and submitted on

briefs to be filed.

Filed testimony taken in open court.

Filed opinion and order to enter a

decree in favor of respondent.

Filed final decree.

Filed notice of appeal.

Filed assignment of errors.

Filed cost bond on appeal.

Filed notice of filing cost bond on

appeal.

Filed praecipe for apostles on ap-

peal. [5]

In the Southern Division of the District Court of

the United States in and for the Northern Dis-

trict of California, First Division.

IN ADMIRALTY—No. 17483.

HENRY WILSON, F. A. WILSON and W. T.

WILSON,
Libelants,

vs.

W. R. GRACE & CO., a Corporation,

Respondent.
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\

LIBEL ON CHARTER-PARTY.

To the Honorable Judges of the Above-entitled

Court

:

The libel of Henry Wilson, F. A. Wilson and

W. T. Wilson, libelants, against W. R. Grace & Co.,

a corporation, in a cause of affreightment, civil

and maritime, alleges as follows

:

I.

That libelants are copartners doing business as

merchants and ship owners under the firm name and

style of Wilson Bros. & Co. ; that they are the suc-

cessors in interest of the copartnership of Wilson

Bros. & Co., doing business, during the years 1915

and 1916, as managing owner of the steamship

''Columbia," and as such successors bring this ac-

tion on behalf of the owners of said steamship

"Columbia" at the time when this cause of action

accrued.

11.

That respondent, at all the times herein men-

tioned, was and now is, a corporation organized

and existing by virtue of the laws of the State of

Connecticut, and having a place of business in the

City and County of San Francisco, said Northern

District of California.

III.

That on the 21st day of December, 1915, Wilson

Bros. [6] & Co., as managing owner of the said

steamship ''Columbia," in said City and County of

San Francisco, made and concluded upon a contract

in writing, of time charter-party in Government
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form, with W. R. Grace & Co., respondent herein,

as charterer, chartering said steamship to re-

spondent, for a period of about one year 10% more

or less for a voyage or voyages to Canal Zone,

Central America, and/or South America.

IV.

That in and by said charter-party it was ex-

pressly provided that all salvage should be for

owners' and charterers' equal benefit, meaning

thereby that, in the event that the said steamship

*' Columbia" should be used by charterers in salvage

operations, during the life of said charter contract,

and should earn a salvage compensation, such com-

pensation should be equally divided between libel-

ants, on the one hand, and respondent on the other

hand.

V.

That thereafter, and during the life of said char-

ter contract, charterers ordered said steamship

^'Columbia" to deviate from her regular voyage

from the port of Valparaiso to the port of San

Francisco, and to render all possible salvage ser-

vices to the steamship ''Cuzco," which had gone

aground at a point just north of the port of Sala-

verry, Peru. That said "Columbia" tliereupon

went to the assistance of said "Cuzco," arriving

at the point where said ''Cuzco" was agiound, in

the forenoon of March 1, 1917. That thereupon

said "Columbia," upon the order and directions of

respondent, stood by the said "Cuzco," and ren-

dered all necessary and possible assistance at the

salvage operations, and in holding the "Cuzco"
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from being washed further on shore, until the 22d

day of March, 1917, when said ''Columbia" was
ordered by respondent to abandon her position of

standing by said ''Cuzco" and to proceed upon her

voyage to San Francisco. That for the salvage ser-

vices so rendered respondent [7] charterer of

said steamship "Columbia," received from the par-

ties interested, in the salvage of said "Cuzco" and

her cargo, the sum of One Thousand Dollars

($1000) per day for the time while she was standing

by, being a total sum of $24,305.54.

VI.

That thereupon libelants became and are entitled

to one-half of said sum of $24,305.54, or the sum

of $12,152.77.

VII.

That libelants have only recently been made ac-

quainted with the fact that respondent has received

said sum as salvage compensation and libelants have

previously had no reasonable means of knowing

said fact; and that respondent has at all times

denied and concealed from libelants the fact that

respondent received salvage compensation for

said services. That since having received in-

formation of said fact, libelants have demanded

from respondent their share of said salvage com-

pensation but respondent has refused, and still

refuses, to pay to libelants their share or any part

thereof.

WHEREFORE libelants pray that process in due

form of law, according to the practice of this Hon-

orable Court in causes of admiralty and maritime
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jurisdiction, may issue against the respondent, W.
R. Grace & Co., a corporation, and that it may be

cited to appear and answer upon oath all and singu-

lar the matters aforesaid, and that this Honorable

Court would be pleased to decree payment of the sum

of $12,152.77 aforesaid, together with interest and

costs, and that the libelants may have such other

and further relief as they may be entitled to in the

premises.

ANDROS & HENGSTLER,
F. W. DORR,

Proctors for Libelants. [8]

United States of America,

Northern District of California,

City and County of San Francisco,—ss.

F. A. Wilson, being first duly sworn, deposes and

says

:

That he is one of the libelants above named; that

he has read the foregoing libel and knows the con-

tents thereof, and the same is true except as to

matters therein stated to be on information and

belief, and as to those matters he believes it to be

true.

F. A. WILSON.

Subscribed and sworn to before me this 13th day

of March, 1922.

[Seal] E. M. CLARK,
Notary Public in and for the City and County of

San Francisco, State of California. [9]
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INTERROGATORIES PROPOUNDED BY LI-

BELANTS TO RESPONDENT AND RE-
QUIRED TO BE ANSWERED UPON
OATH.

INTERROGATORY 1: What was the interest of

W. R. Grace & Co. in the Steamer "Cuzco" when

she grounded near Salaverry on the Peruvian Coast

in February, 1917?

INTERROGATORY 2 : What was the interest of

W. R. Grace & Co. in the steamer ''Columbia/*

owned by Wilson Bros., in the months of February

and March, 1917?

INTERROGATORY 3 : If your answer to Inter-

rogatory 2 be that the steamer "Columbia" was

under time charter to W. R. Grace & Co., please

state, whether or not the charter-party contained a

clause providing that all salvage should be for

Owners' and Charterers' equal benefit.

INTERROGATORY 4: What was the interest of

W. R. Grace & Co. in the cargo of the steamer

"Cuzco."

INTERROGATORY 5 : What did the cargo of

the "Cuzco" consist of?

INTERROGATORY G: What arrangements were

made by W. R. Grace & Co. in efforts to float the

steamer "Cuzco" in February and March, 1917?

INTERROGATORY 7: With what steamers were

said arrangements made?

INTERROGATORY 8: Is it not a fact that W.
R. Grace & Co. made arrangements for the steamers



W. R. Grace & Company. 11

''Santa Alicia" and "Columbia" to stand by the

"Cuzco" and to assist in the efforts to float her?

INTERROGATORY 9: Did not W. R. Grace &
Co., in February or March, 1917, direct the steamer

** Columbia" to proceed to the place where the

*'Cuzco" was grounded near Salaverry?

INTERROGATORY 10: If your answer to In-

^
terrogatory 9 should be in the negative, please

state what steps W. R. Grace & Co. took to cause

the steamer ''Columbia" to proceed to the place

where the "Cuzco" lay aground.

INTERROGATORY 11 : Did not W. R. Grace

& Co., under date of [10] March 5, 1917, write

a letter to Messrs. H. M. Beausire & Co., Lloyds

Agents at Lima, Peru, in which said W. R. Grace

& Co. stated that the steam schooner "Columbia"

was ordered by W. R. Grace & Co. to stop on her

voyage from Valparaiso to San Francisco "to render

all possible assistance to the SS. 'Cuzco' then

aground just North of Salaverry"?

INTERROGATORY 12 : If your answer to In-

terrogatory 11 is in the negative, please state, what

W. R. Grace & Co. did say, with reference to the

SS. "Cuzco" and the "Columbia" in their letter

of date March 5, 1917, to Messrs. H. M. Beausire,

Lloyds Agents at Lima, Peru.

INTERROGATORY 13 : Did not W. R. Grace &
Co., under date of March 5, 1917, in the letter re-

ferred to in Interrogatory 11, say "that those in

charge of the salvage operations believe that it is*

necessary for the 'Columbia' to stand by to render

assistance as soon as proper gear has been received,"
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and that, in view of this fact, W. R. Grace & Co.

''are not giving her instructions to proceed on her

voyage, which we understand has your approval"?

INTERROGATORY 14: If your answer to In-

terrogatory 13 is in the negative, please state what

were the terms of the letter sent by W. R. Grace &
Co. to Messrs. H. M. Beausire & Co., Lloyds Agents

at Lima, Peru, under date of March 5, 1917, in so

far as such terms relate to the "Columbia'"?

INTERROGATORY 15: Is it not a fact that W.
R. Grace & Co. directed the steamship "Columbia,"

in February and/or March, 1917, to proceed to the

place where the steamer "Cuzco" was aground, and

to render all assistance possible in floating said

"Cuzco"?

INTERROGATORY 16: Is it not true that W.
R. Grace & Co. directed said steamship "Columbia"

to remain near the "Cuzco" from the 1st day of

March, 1917, to the 22d day of March, 1917'? [11]

INTERROGATORY 17: Please state where the

steamer "Columbia" was from the 1st day of

March, 1917, to the 22d day of March, 1917^

INTERROGATORY 18: Is it not true that re-

peatedly during the month of March, 1917, the

owners of said steamship "Columbia" demanded

that you direct said steamer "Columbia" to pro-

ceed on her voyage to the port of San Francisco?

INTERROGATORY 19: Is it not true that W.
R. Grace & Co. refused or failed to direct or permit

'said "Columbia" to leave the vicinity of the

"Cuzco"?
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INTERROGATORY 20: Is it not true that,

during the month of March 1917, three surveyors,

namely G. C. Torgersen, the master of the steamer

*'Cuzco," C. E. Allen, the master of the steamer

''Columbia," and T. P. Murphy, the surveyor

placed by W. R. Grace & Co. in charge of the float-

ing operations of said ''Cuzco," signed a declara-

tion showing that they had decided unanimously

tJiat it was essential to have the assistance of both

the steamer "Columbia" and the steamer "Santa

Alicia, '

' these vessels to stand by until their services

were no longer required?

INTERROGATORY 21 : Is it not true that the

surveyors mentioned in Interrogatory 20 in the

declaration referred to in said Interrogatory, stated

that, as the "Cuzco" was being lightened, they con-

sidered the combined efforts of both the "Santa

Alicia" and the "Columbia" to be necessary to hold

the "Cuzco."

INTERROGATORY 22: Is it not true that the

surveyors mentioned in Interrogatories 20i and 21

stated, in the same declaration, that, as the most

essential point in the whole proceeding of salving

the "Cuzco" and her cargo was to be sure that the

power and equipment they had on hand was suf-

ficient to hold the "Cuzco" from going still further

on the beach after she was lightened, they, the sur-

veyors in charge, were not willing to discharge any

cargo until the steamship "Columbia" [12] and

the steamship "Santa Alicia" or vessels of equal

power and equipment were ready to assist, as per
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their instructions, in the salving of the "Cuzco"

until their services were no longer required?

INTERROGATORY 23 : Is it not true that the

declarations, findings and actions of the surveyors

in Interrogatories 20, 21 and 22, were approved hy

Art. I. Salazaar, Lloyds Agent?

INTERROGATORY 24: Is it not true that the

underwriters and other parties interested in the

floating of the ^'Cuzco" agreed to engage the

steamer "Columbia" at one thousand dollars per

day in full of all claims by owners, charterers,

master, officers and crew?

INTERROGATORY 25 : Is it not true that W.
R. Grace & Co. had, on March 18 and March 20,

1917, a correspondence with H. M. Beausire & Co.,

Lloyds Agents at Lima, Peru, who acted for the

underwriters of the ''Cuzco" interests, in which

W. R. Grace & Co. requested said Lloyds Agents

for a written agreement assuming liability for all

charges and claims for damages, which might re-

sult or had resulted through the detention of the

"Columbia" and that W. R. Grace & Co., in a letter

of March 21, 1921, to said Lloyds Agents, stated

that "those in charge of the salvage operations

have deemed the services of the 'Columbia' and

'Santa Alicia' necessary" and that "included in

the expenses of the salvage of the 'Cuzco' is the

detention of the 'Columbia' and possible damages

which might be awarded, owing to demands of her

owners"

INTERROGATORY 26: On what day did W. R'.

Grace & Co. direct the steamer "Columbia" to
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abandon her position of standing by the steamship

*'Cuzco" and to proceed on her voyage to San

Francisco ?

INTERROGATORY 27: On what day did the

said steamship in fact abandon her position of

standing by the said "Cuzco"? [13]

INTERROGATORY 28: What was the total

amount of the claim charged by W. R. Grace & Co.,

or Grace Steamship Company, for the services of

the steamship ^'Columbia" in standing by the

steamship ''Cuzco"?i

INTERROGATORY 29: What was the total

amount received by or allowed, or credited to W.
R. Grace & Co., or Grace Steamship Company, on

account of the diversion of the ''Columbia" from

her course and her standing by the steamship

^'Cuzco"?

INTERROGATORY 30: What is the status of

Grace Steamship Company, and what is the rela-

tion between W. R. Grace & Co. and Grace Steam-

ship Co.?

INTERROGATORY 31: What was the relation

between Grace Steamship Company and the steamer

''Columbia," during the life of the time charter

in existence between Wilson Bros. & Co., as owners,

and W. R. 'Grace & Co., as charterers of said

steamer in February and March, 1917.

[Endorsed] : Filed May 14, 1922. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [14]
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In the Southern Division of the District Court of

the United States, in and for the Northern

District of California, First Division.

IN ADMIRALTY—No. 17483.

HENRY WILSON, F. A. WILSON and W. T.

WILSON,
Libelants,

vs.

W. R. eRACE & Co., a Corporation,

Respondents.

ANSWER TO LIBEL.

To the Honorable MAURICE T. DOOLING,
Judge of the District Court of the United

States for the Northern District of California:

The answer of W. R. Grrace & Co., a corporation,

respondent to the libel of Henry Wilson, F. A.

Wilson and W. T. Wilson, in a cause of affreight-

ment, civil and maritime, admits, denies, and alleges

as follov^s:

I.

Ansv^ering unto the allegations of Article I of

said libel, respondent is ignorant of all of said al-

legations; wherefore it leaves libelants to their

proof thereof if the same be pertinent.

II.

Answering unto the allegations of Article II of

said libel, respondent admits said allegations.

III.

Answering unto the allegations of Article III of
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said libel, respondent admits that on, to wit, tlie

21st day of December, 1915, Wilson Bros. & Co.

owners of the good American screw steamship

*' Columbia" entered into a charter-party with

respondent herein wherein and whereby said

Wilson Bros. & Co. chartered said steamship to

respondent for a period of about one year, ten per

cent more or less, for a voyage or voyages to Canal

Zone Central America and/or South America. As to

the allegation in said libel that said charter-party

was a time charter-party in government form,

respondent is ignorant concerning said allegation;

[25] wherefore it leaves libelants to their proof

thereof if the same be pertinent.

lY.

Answering unto the allegations of Article TV of

said libel, respondent admits that said charter-

party contained the following clause, to wit:

''That all derelicts and salvage shall be for

Owners ' and Charterers ^ equal benefit. Should

the vessel put into a poii; of distress or be

under average, she shall be consigned to

Charterers or their agents, the Owners paying

the usual charges and commission, and in case

an average statement shall be required the same

shall be made by adjusters appointed by the

Charterers who are to attend to the settlement

and collection of the average, and to be paid

the customary charges.

General Average, if any, shall be adjusted

according to York/Antwerp Rules 1890."
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Respondent is ignorant concerning the alleged

meaning of said clause in said charter-party ; where-

fore it leaves libelants to their proof of said allega-

tion if the same be pertinent.

V.

Answering unto the allegations of Article V of

said libel, respondent admits that during the life

of said charter-party respondent ordered said SS.

** Columbia," while on her voyage from the port of

Valparaiso to San Francisco, to proceed to the SS.

*'Cuzco," which said last-named steamship had gone

aground at a point north of the port of Salaverry,

Peru. Respondent admits that said SS. ''Columbia"

thereupon sailed for said port and arrived at the

point where said SS. "Cuzco" was aground on or

about March 1, 1917. Respondent admits that said

SS. "Columbia" by its order and direction pro-

ceeded to the point where said SS. "Cuzco" was

aground but denies that said SS. "Columbia"

rendered all necessary and possible assistance at

the salvage operations of said SS. "Cuzco." Re-

spondent denies that said SS. "Columbia" ren-

dered any necessary or possible assistance or any

assistance whatsoever in holding said SS. "Cuzco"

from being washed further on shore. Respondent

admits that on or about March 22, 1917, said SS.

"Columbia" left her position near said SS. "Cuzco"

and sailed on her voyage to San Francisco. Re-

spondent denies that [20] any salvage services

were rendered to said SS. "Cuzco" by respondent,

or by the SS. "Columbia" and denies that re-

spondent, as charterer of said SS. "Columbia," or
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in anywise whatsoever, received from the parties

interested or from any other parties or persons

whatsoever the sum of one thousand (1000)' dollars

per day for the time while the SS. ''Columbia" was

standing by said SS. ''Cuzco" except for detention

as hereinafter stated and denies that respondent

received from any person whatsoever the sum of

twenty-four thousand three hundred five and 54/100

(24,305.54) dollars.

Respondent admits that said SS. "Columbia" was

detained off Salaverry, Peru, for a period of twenty-

one days, eleven hours and twenty minutes, and it

received for said detention the sum of one thousand

(1000) dollars per day for said period, or a total of

twenty-one thousand four hundred and seventy-two

(21,472) dollars.

VI.

Answering unto the allegations of Article VI of

said libel, respondent denies that said libelants

thereupon or at any other time became or are now
entitled to one-half of said sum of $24,305.54 as

alleged in said libel and denies that said sum of

twelve thousand, one hundred fifty-two and 77/100

(12,152.77) dollars, or in any other sum or sums

whatsoever.

VII.

Answering unto the allegations of Article VII of

said libel, respondent denies that libelants have only

recently been made acquainted wdth said payments to

respondent as above set forth and denies that libel-

ants have previously to the filing of said libel had

no reasonable means of knowing said fact.
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Denies that respondent has at any time denied or

concealed from libelant the fact respondent received

said sum above set forth; denies that respondent

has received salvage compensation for said services

above set forth; denies that said services [27]

were salvage services, and denies that respondent

has denied or concealed from libelants said fact;

denies that libelants have demanded from said re^

spondent at any time prior to December 22, 1921,

their alleged share of said alleged compensation.

Further answering said libel, and for a separate

defense thereto, respondent alleges:

I.

That heretofore, to wit, on or about April 12,

1917, said SS. "Columbia" arrived at her port of

destination and was delivered over to her owners

in accordance with the terms and conditions of the

charter-party mentioned in said libel ; that libelants

knew at all times that said respondent had detained

said S'S. "Columbia" at or near said SS. "Coizco^'

and that said respondent was incurring necessary

expense for fuel oil and other expenses of opera-

tion while said SS. "Columbia" was so detained;

that at said time of delivery libelants knew that

respondents had made demand upon the under-

writers of the SS. "Cuzco" for the sum of one

thousand (1000) dollars per day for the period

during which said SS. "Columbia" stood by said

SS. "Cuzco" for the purpose of defraying and re-

imbursing respondent for said expense incurred

while said SS. "Columbia" was detained near said

SS. "Cuzco" as aforesaid; that it was then and
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there agreed by and between the parties that said

respondent should be reimbursed from the parties

interested for said expenses of operation incurred

by said respondent while detaining said SS.

^'Columbia" at or near said SS. '^Cuzco"; that said

respondent incurred and did pay necessary expenses

for the operation of said SS. ''Columbia" while

said vessel was detained at or near said SS. "Cuzco"

the sum of approximately $25,000; that in accord-

ance with the terms, and conditions of said charter-

party respondent prays that said sum of $25,000

may be set off against the claim of said libelants

herein.

That all and singular the premises aforesaid are

true [28] and within the admiralty and mari-

time jurisdiction of the United States of this

Honorable Court.

Further answering said libel, and for a separate

defense thereto, respondent alleges:

II.

That heretofore, to wit, on or about the 12th day

of April, 1917, said SS. "Columbia" arrived at her

port of destination and was thereupon delivered to

her owners in accordance with the terms and condi-

tions of that certain charter-party referred to in

said libel herein; that at said time it was agreed

between said libelants and/or their predecessors in

interest, and said respondent that said vessel, when

so delivered, had overrun the period covered by said

charter and that said overtime amounted to six-

teen (16) days and seventeen and one-half (ITi^)

hours; that it was further agreed by and between
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said parties that the cause of said overlap was the

detention of said SS. "Columbia" at or near the

port of Salaverry, Peru, for said period of 21 days,

11 hours and 20 minutes hereinbefore referred to;

that the charter hire of said vessel in accordance

with the terms and conditions of said charter-party

was the sum of $350 per day ''commencing on and

from the day of her delivery as aforesaid and at

and after the same rate for any part of a day hire

to continue until her delivery"; that it was then and

there agreed by and between said parties that re-

spondent should pay to said libelants and/or their

predecessors in interest the sum of $500 per day

over and in addition to said sum of $350 per day,

or approximately $850 per day for said detention

of said SS. "Columbia" off said port of Salaverry,

Peru, resulting in said overlap of said charter hire

;

that it was agreed by and between said parties at

said time that said payment should be in full

of all claims of said libelants and/or their

predecessors in interest and/or the managing

owners of said vessel against said respondent by

reason of the detention of said SS. "Columbia" off

[29] said port of Salaverry and the consequent

overrunning of the period of her said charter hire

;

that said respondent did on to wit, the 24th day

of April, 1917, pay to said libelants and/or their

predecessors in interest as such managing owners

of said SS. "Columbia" the sum of thirteen thou-

sand, eight himdred forty-two and 12/100 ($13,-

842.12) dollars; that said sum was thereupon ac-

cepted by said libelants and/or their predecessors
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in interest, said Wilson Bros. & Co., as managing-

owners of SS. *' Columbia" without protest or fur-

ther claim and as a final and complete settlement

of said parties of all of their claims against said

respondent by reason of the detention of said vessel

while standing by SS. "Cuzco" ofO said port of

Salaverry, Peru, and the consequent overrunning

of said period of charter hire ; that by reason there-

of the claim and demand of said libelants alleged

in the libel herein was on said 24th day of April,

1917, fully satisfied, compromised and discharged

and said respondent released from all further lia-

bility whatsoever.

That all and singular the premises aforesaid are

true and within the admiralty and maritime juris-

diction of the United States and of this honorable

court.

WHEREFORE, respondent prays that it may
be hence dismissed with its costs.

GOODFELLOW, EELLS, MOORE &
ORRICK,

Proctors for Respondent. [30]

United States of Amierica,

Northern District of California,

City and County of San Francisco,—ss.

E. T. Ford, being first duly sworn, deposes and

says:

That he is an agent, to wit, manager of W. R.

Grace & Co., a corporation, respondent herein, and

as such is authorized to make this verification,

which he does, for and on behalf of respondent

for the reason that said respondent is a foreign
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corporation and all of its officers reside out of the

city and county of San Francisco ; that he has read

the foregoing answer and knows the contents there-

of by reason of his connections therewith, the docu-

ments and other evidence in the case; that said

answer is true to the best of his knowledge, infor-

mation and belief.

E. T. FORD.

Subscribed and sworn to before me this 12th day

of April, 1922.

[Seal] H. L. LANFAR,
Notary Public, in and for the City and County of

San Francisco, State of California.

Service of a copy of the within is hereby ac-

knowledged this 12th day of April, A. D. 1922.

ANDROS & HENGSTLER,
Attorney for Libelants.

[Endorsed] : Filed Apr. 12, 1922. W. B. Hal-

ing, Clerk. By C. W. Calbreath, Deputy Clerk.

[31]

In the Southern Division of the District Court of

the United States, in and for the Northern

District of California, First Division.

IN ADMIRALTY—No. 17,483.

HENRY WILSON, F. A. WILSON, and W. T.

WILSON,
Libelants,

vs.

W. R. GRACE & CO., a Corporation,

Respondents
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ANSWERS TO LIBELANTS' INTERROGA-
TORIES.

Comes now W. R. Grace & Co. and answering

unto the interrogatories propounded by libelants

(with the exception of interrogatories number 1 to

8, inclusive, 11 to 14, inclusive, and 2,5, as to which

interrogatories the exceptions of respondent were

sustained) states:

To Interrogatory 9'—^Yes.

To Interrogatory 10'—No answer.

To Interrogatory 15—Yes.

To Interrogatory 16—^Yes.

To Interrogatory IT—Near Salaverry, Peru.

To Interrogatory 18—Twice that we are aware

of, March 15th and March 21st, with which latter

request we complied.

To Interrogatory 19—No. See answer to Int. 18.

To Interrogatory 20—Yes.

To Interrogatory 21—Yes.

To Interrogatory 22—^Yes.

To Interrogatory 23^—Yes.

To Interrogatory 24—Yes.

To Interrogatory 2:6^March 21st, 1917.

To Interrogatory 27—March 22d, 1917.

To Interrogatory 28^$28,741.80'.

To Interrogatory 29^21,472.00.

To Interrogatory 30—Grace Steamship Company

is a [37] corporation doing business under the

laws of Delaware. W. R. Grace & Co. and Grace

Steamship Company are separate and distinct cor-

porations
;
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To Interrogatory 31—None.

W. R. GRACE & CO.

By E. T. FORD.
GOODFELLOW, EELLS, MOORE & OR-
RICK,

Proctors for W. R. Grace & Co.

[Endorsed] : Filed Jul. 25, 1922. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [38]

State of California,

City and County of San Francisco,—^ss.

E. T. Ford, being first duly sworn, deposes and

says:

That he is an agent, to wit, manager, of W. R.

Grace & Co., a corporation, respondent herein, and

as such is authorized to make this verification which

he does for and on behalf of respondent for the

reason that respondent is a foreign corporation

and all of its officers reside out of the city and

county of San Fi^ancisco and the State of Cali-

fornia; that he has read the foregoing answetrs to

interrogatories propounded by libelants and the

same are, and each of them is, true to the best of

his knowledge, information and belief.

E. T. FORD.

Subscribed and sworn to before me this 24th day

of July, 1922.

[Seal] H. L. LANFAR,
Notary Public in and for the City and County of

San Francisco, State of California.
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Service of a copy of the within is hereby acknowl-

edged this 24th day of July A. D. 1922.

ANDROS & HENGSTLER,
Attorneys for Libelants.

[Endorsed] : Filed Jul. 25, 1922.. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [39]

In the Southern Division of the United States Dis-

trict Court, in and for the Northern District

of California, Third Division.

IN ADMIRALTY.

Before: Hon. PRANK H. RUDKIN, Judge.

WILSON BROS. & CO.,

vs.

W. R. GRACE & CO.,

Libelant,

Respondent.

(TESTIMONY TAKEN IN OPEN COURT.)

Monday, January 21, 1924.

Counsel Appearing:

Por the Libelant: Messrs. ANDROS &
HENGSTLER.

For the Respondents: STANLEY MOORE,
Esq.

Mr. HENGSTLER.—If your Honor please : This

case arose out of a charter-party between libelants,

who are partners doing business under the name

"Wilson Bros. & Co., and the respondent, W. R.
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Grace & Co. The charter-party is dated December

21, 1915, and is in what is called the Government

form. I have no doubt your Honor is familiar

with that kind of a form charter "? It runs for one

year, 10 per cent more or less, and is on the char-

terer's form, W. R. 'Grace & Co.'s form. The prin-

cipal provisions of the charter-party that will enter

into this case are that the steamer is to be em-

ployed in carrying lawful merchandise as char-

terers or their agents shall direct. The following

conditions have more or less bearing upon the case

:

First: That the owners shall pay for provisions,

water, wages, etc., and shall maintain her in a

thoroughly efficient state in hull and machinery for

and during the service.

Second: That the charterers pay for all fuel, etc.

[40]

Fourth : That the charterers shall pay hire of the

said vessel $350 per day, hire to continue until her

delivery to the owners.

Tenth: The captain shall render all customary

assistance with ship's crew, tackle, and boats; that

the captain, although appointed by the owner, shall

be under the orders and directions of the charterers

as regards employment, agents, or other arrange-

ments.

Fifteenth: This provision refers to the loss of

time, etc.

Twenty-fourth: Steamer to work night and day

if required by the charterers.

Twenty-fifth: This is important in the case, and

upon which the whole case hinges: That all dere-
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licts and salvage shall be for owner's and charter-

er's equal benefit.

The ship was delivered to the charterer on Feb-

ruary 18, 1916. One year after that would be Feb-

ruary 18, 1917, and if the 10 per cent be added on

it would make the agreed determination of the

charter-party March 26, 1917.

While the vessel was being used by the charter-

ers, the owners sold her to the Hammond Lumber
Company, on October 20, 1916, and under the pro-

visions of the sale she was to be delivered to the

buyer on the expiration of the charter-party.

On her last voyage, she left Antofagasta, in Chile,

on February 20', 1917, bound for San Francisco;

and if she had made that voyage she would have

arrived within the proper charter period.

The respondent advised the owners on Febru-

ary 21, the day after she left Antofagasta, that she

Would arrive in San Francisco on March 14. That

would have been well within the 10 per cent, which

expired on March 26th.

Then an accident happened. On the same day,

on [41] February 21, one of the respondent's

steamers, the "Cusco," stranded in the neighbor-

hood of Salavery, a port off Peru. Soon there-

after, either on the 27th of February or the 28th

of February, W. R. Grace & Co., the respondent,

sent a radio message to the captain of the steamer

*' Columbia," Captain Allen, to assist in the salvage

of the '^Cusco."

The COURT.—Is the "Columbia" involved here?

Mr. MOORE.—The "Cusco" went ashore, your

Honor.
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The COURT.—You said the ''Columbia,'^ didn't

you?

Mr. HENGISTLER.—Yes, the ''Columbia."

The COURT.—That is the one involved here, is

it?

Mr. HENGSTLER.—Yes, your Honor. It was

the charter on the steamer ''Columbia." At the

time that the Captain of the "Columbia" received

that radio message, he was about abeam of Callao,

and immediately changed his course from the

course to San Francisco to Salavery, where the

"Cusco" was lying on the beach.

On March 1st, the "Columbia" arrived at Sala-

very, and stood by the "Cusco," and did what she

could to help in salving her. She remained there at

Salavery, standing by the "Cusco" from March 1st

until March 22d. We will show to your Honor that

during that time she did what she could do. She

made several actual attempts at pulling the

"Cusco" out of the sand. Then she was required

and ordered by W. R. Grace & Co. to wait there

and remain there until one of the other steamers of

W. R. Grace & Co. which had been ordered to the

place, namely, the "St. Alicia," should arrive. It

was soon found out that the "Columbia," alone,

was not sufficient for the purpose of rendering

valuable salvage alone, so W. R. Grace & Co. sent

another of their steamers there. The "Columbia"

waited for the arrival of the "St. Alicia." The

"St. Alicia" arrived, I think, on March 15th. Then

they found out that the two vessels were not suffi-

cient, and that they needed certain gear, which was



W. R. Grace <f Company. 31

sent for, [42] and both of them remained there,

the "Columbia" in particular remained, there until

that gear should arrive. She remained there until

'March 22d. During all that time the libelants ob-

jected to this salvage service, because they had sold

the vessel to the Hammond Lumber Company, and

the Hammond Lumber Company was pressing them

and threatening them with lawsuits if she did not

arrive within the charter period. On March 22d

the "Columbia" left, and much later—I don^t re-

member just when, but I think in the same year, in

October or November, the "Cusco" was finally

salved by underwriters. It will appear that her

value in her damaged condition on November 1,

1917, was $757,550; her cargo was saved, and that

was $136,000, so that the vessel and cargo were

worth, on November 1st, at least $894,000.

The "Columbia," when she left Salavery, came

directly to San Francisco, where she arrived on

April 12th. These two dates are of importance, if

your Honor please, March 26th and April 12th.

On April 12th she was delivered to the owners.

The period from March 26th to April 12th is a

period of 16 days and 17% hours. That was the

overlap of the charter party, beyond the termina-

tion of the charter-party altogether. After she ar-

rived here there were negotiations between W. R.

Grace & Co. and Wilson Bros., with reference to

a settlement for this over-hire. Those negotiations

terminated in a payment by W. R. 'Orace & Co. to

Wilson Bros, of the sum of $11,626.79.
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Now, the main issue here before the Court is this

:

That W. R. Grace & Co. claim that this included

the services of the '* Columbia" for the 21 or 22

days during which she was standing by at Salavery,

and rendering salvage services, whereas we claim,

and have claimed right along, and we will show

your Honor that the settlement included nothing

but charter hire plus the over-law of charter hire,

and that it excluded salvage altogether; [43] in

fact, we will show that W. R. Grace & Co. received

over $24,000 for the salvage

—

The COURT.—And you are suing for half of

thati

Mr. HENGSTLER.—We are suing for one-half

of it. We didn't know anything about the salvage

until 1921, in the fall of 1921, when a lawsuit came

on for trial in the Superior Court of the City and

County of San Francisco, which the Hammond
Lumber Company had commenced against Wilson

Bros., the libelants in this case; at that time for

the first time Mr. Johnson, one of the partners of

Wilson Bros., learned that W. R. Grace & Co. had

received the sum of over $24,000 as salvage. Hence,

we are suing for one-half of the amount.

The COURT.—Has the testimony been taken?

Mr. HENGSTLER.—Some of the testimony was

taken by the other side. A deposition was taken

by the other side. I am going to call two witnesses.

The COURT.—Very well, proceed. Do you de-

sire to make a statement at this time, Mr. Moore?

Mr. MOORE.—I might make a short statement at

this time. If your Honor please, I believe that
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there are two issues presented for consideration

here ; one, as to whether or not the settlement made

between G-race and Wilson Bros, after the arrival

of the vessel here on April 12, 1917, included any

claim for salvage or damage for the detention of

the "Columbia" for the 21 days and a fraction at

Salavery; and, second, with respect to the meaning

of the derelicts and salvage clause read to the Court

by Mr. Hengstler, as to whether or not the salvage

therein referred to means gross salvage or net sal-

vage.

Just in the briefest outline, if your Honor please,

the ** Columbia" was detained 21 days at Salavery.

Had it not been for that detention, as has been

stated here by Mr. Hengstler, she would have ar-

rived in San Francisco prior to or by the [44]

time of the expiration of her charter. She actually

arrived here on April 12th, some 16 days and 17%
hours after the expiration of her charter. She

was under a time charter, and at the rate of $350

a day. For those IG days, 17% hours, Wilson

Bros. & Co. paid at the rate of a charter hire of

$25,560 a month, or $850 a day—some $500 a day

more than the rate specified in the charter.

It is the contention of Grace & Co. that in those

negotiations the fact that there would be a claim

submitted in the general average was discussed be-

tween them and Wilson, and that Wilson's claim

for participation therein was included in that

settlement, Wilson preferring to take money then

rather than wait for the uncertain future in respect

to it.
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And, as to our second contention, that net salvage

is what is really referred to by the clause in the

charter-party, we expect to prove that the award

to Grrace & Co. was $21,472, and that their ex-

penditures arising out of this detention at Salavery

aggregated $26,003. So that on the basis of net

salvage there would be no amount payable to Wil-

son Bros, at all, but, on the contrary, there would

be a balance owing by Wilson Bros, to Grace & Co.

in the amount of $5475.48.

The COUET.—Proceed with the testimony now.

Mr. HENGSTLER.—May I make just one re-

mark that will probably clear up the situation a

little before I call my first witness ?

The COURT.—Yes.
Mr. HENGSTLER.—With reference to this over-

lap of 16 days, Wilson Bros, received $505 per day

more than the charter hire. That was, as appears

by Mr. Carter's deposition, and it is not denied, the

market value of the vessel at the time when she

should have been delivered. The two parties agreed

upon that market value, and that was the basis

of the settlement as [45] to the additional time

consumed.

As to the method of determining the net value of

the salvage, that, of course, is one-sided. Grace &
Co. had some expenditures ; Mr. Moore has not men-

tioned that the owners also had expenditures, and

particularly are they entitled to remuneration for

the risk of their whole ship, which was worth be-

tween $400,000 and $500,000.

Mr. MOORE.—I do not want to prolong the dis-
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cussion, if your Honor please, but the evidence

will show that the amount which was paid Wilson

Bros, shortly after the arrival of the vessel here

was in excess of what one-half the gross salvage

would have been. So far as expenses incurred by

Wilson Bros, are concerned, we have no informa-

tion of any expenses incurred by them or any loss

of profit accrued to them by virtue of the sale by

them of the vessel to the Hammond Lumber Co.

Mr. HENGSTLER.—We will show what the ex-

penses of Wilson Bros, were if your Honor should

consider that relevant. I do not think it is rele-

vant on either side.

The COURT.—Proceed with your testimony.

TESTIMONY OF C. E. ALLEN, FOR LIBEL-
ANT.

C. E. ALLEN, called for libelant, sworn.

Mr. HENGSTLER.—Q. Captain, you were the

master of the steamer "Columbia" in February

and March, 1917, were you not?i A. Yes.

Qi. I wen|; over with you the facts of the occur-

rences at Salavery when the ''Columbia" went to

the rescue of the "Cusco," did I not, recently, and

refreshed your memory about some of the dates ^

A. Yes, sir.

Q. Do you remember. Captain, when the "Colum-

bia" left Antofagasta on the way to San Fran-

cisco, on the last voyage during the charter-party f

A. Yes, it was in February, 1917. [46]

Q. What date in February? A. The 20th.

Q. Will you tell the Court what happened whem
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(Testimony of C. E. Allen.)

she was about the latitude of Callao with reference

to any messages you received and from whom you

received them, and what the messages were?

A. Late one afternoon I received a message from

W. R. Grace & Co., telling me that the steamer

^'Ctisco" was stranded at Salavery, and they told

me to be on the lookout the next day, that I might

get an order to proceed to Salavery to assist the

'^Cusco" to get off the beach.

Q. Did you then receive an additional message f

A. Yes. The next day I received a message to

proceed to Salavery and assist the ''Cusco."

Q. What did you do?

A. I changed my course for Salavery. I ar-

rived there on March 1st, I believe.

Q. What did you do after you arrived there?

A. I boarded the ''Cusco," along with Captain

Murphy.

Q. Who was Captain Murphy I

A. The Grace representative.

Q. Who else did you meet?

A. I met the captain of the "Cusco."

Q. What was his name?

A. His name was Toggasin.

Q. Anybody else ?

A. I think that is all that was there that day; I

don't remember any more there that first day.

There might have been somebody else there, but I

think that is all I met the first day.

Qi. What did you do when you met them; what

did you talk about?
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(Testimony of C. E. Allen.)

A. We were talking about getting the ship off

the beach; I had a towing wire about 200 fathoms

long, but that was not long enough to reach the

ship. The captain informed me that they had tele-

graphed, I think it was to Panama, for more equip-

ment, wires, and rope, and anchors. I told him that

the towing wire that I had was not long enough

to reach on board the "Cusco," that I could not

get in close enough.

Q. How long was your towing wire?

A. 200 fathoms.

Q. Did you have a towing machine on board of

the "Columbia"?! A. Yes, sir. [47]

Q. What power was that machine I ^

A. Eight hundred horsepower.

Q. Did you ever make any attempt to get a line

on the "Cusco"?

A. Yes, I tried several times, but could not get

in close enough to reach her.

Q. After you found that you could not get in

close enough to get the line on board of the "Cusco,"

you nevertheless remained on the spot, did you

not? A. The men did, yes.

Q. Why was that. Captain?

A. I had orders to stay there.

Q. Who gave you the orders ?

A. W. R. Grace & Co.

Q. Did they tell you what they wanted you to

stay for? A. Yes, sir.

Q. What for? A. To salvage the "Cusco."

Q. What were you waiting for?
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(Testimony of C. E. Allen.)

A. Waiting for equipment to work with.

Q. Was there any other vessel there besides the

'
' Columbia '

' assisting ?

A. The "St. Alicia" arrived there in the latter

part, I don't remember the date when she arrived.

Q. Did you perform any actual service besides

attempts to get your line aboard while you were

standing by, Captain I

A. I was dragging for a lost anchor. They had

a wire that was attached to the "Cusco," the wire

broke, and they lost the anchor, and I was in-

structed to drag for the anchor. I picked up the

wire, but did not get the anchor.

Q. And h&w long did that work take you?

A. I think I was working on that a couple of

days off and on; I don't remember exactly how

long I did work on it.

Q. Did you, during the time while you were

standing by, have any conference with Captain

Toggasin, of the "Cusco," and other representa-

tives of W. R. Grace & Co.f

A. Yes, several times.

Q. What was discussed during those conferences?

[48]

A. We came to the conclusion we could not do

anything until we got more equipment to work

with. We expected it there every day.

Q. Was the ''Cusco" at the time loaded with

cargo? A. Yes, she was loaded.

Q. Was the discharge of the cargo dicussed at

the time during this conference?
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A. Yes, I think it was, sometimes.

iQ. What was decided with reference to any dis-

charge of the cargo?

A. It was decided that they could not take very

much cargo off, that they wanted to keep the cargo

in the ship to keep her from going further up

the beach until they got some wires on her, or

something to keep her off the beach, to hold her

from going further up the beach.

Q. While you were down there at Salavery stand-

ing by, were there ever any services required of

you by the representatives of W. R. Grace & Co.,

which you refused to perform f

A. None. There were none required but that I

did; I did all that I was asked to do by Captain

Murphy. Captain Murphy is the man who had

charge.

Q. Did you do everything that he told you to do

during that timefi

A. I got several orders from him. He asked me
to drag for the anchor.

Q. Captain, during the time when you were down
at Salavery, you and Captain Toggasin and the

other representatives of W. E. Orace & Co. made
several reports to the Lloyds agents with reference

to the condition of the vessel, did you not?

A. Yes, sir.

Q. I showed you a copy of a report which was
produced by the other side, dated March 19, 1917,

which purported to be signed by G. C. Toggasin,

master of the steamer "Cusco," C. E. Allen, master
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of the steamer "Columbia," and T. P. Murphy, in

charge of operations of floating the "Cusco," and

which was approved by A. I. Salazar, Lloyds sub-

agent. You remember that [49] report, do you

not ? A. Yes, I think I do.

Mr. HENGSTLER.—I want to read some por-

tions of it that are pertinent here, if your Honor

please. (Reading:) "We, the undersigned, after

due consideration, have decided that in order to

proceed with salvaging the steamship ' Cusco, ' ashore

at Beach, it is essential that we have the assistance

of both steamships '

' Columbia '

' and "St. Alicia,
'

'

these vessels to stand by until services are no longer

required. The vessel is ashore in a position where

to float her the assistance of her power is needed

to battle with the elements, imbedded deeply in

the sand, where the sea breaks and a heavy current

sweeps to the northward. Only the weight of the

cargo in the vessel prevents her from going further

up on the beach. Anchors to be laid 200 fathoms

to sea, from which will lead wire rope; cannot be

made fast to the after winches of 'Cusco' until

after deckload is discharged. As she is being

lightened we consider the combined force of both

'St. Alicia' and 'Columbia' necessary to hold her.

Even after anchor lines are made fast we cannot

be assured these will hold, especially in view of

the fact that we are now told that from Panama
will arrive 1^/2 inch diameter rope for this pur-

pose '
'

—
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Q. Evidently you did not consider that to be a

strong enough rope, did you, Captain?

A. No, I did not.

Mr. 'HENGSTLER. — ( Continuing reading
:

)

**Our recommendation was that this wire rope be

not less than 3 inches in diameter. As the most es-

sential point in the whole proceeding is that we

are sure that the power and equipment we have

on hand is sufficient to hold the vessel from going

still further on the beach after she is lightened,

we are not willing to discharge any cargo until

steamship 'Columbia' and steamer 'St. Alicia'

or vessels of equal power and equipment are ready

to assist, as per our instructions in the salving

of the 'Cusco,' until their services are no longer

required. We might add that the longer the

^Cusco' remains in her present position the more

difficult it will be to [50] float her. '

'

Q. Do you remember, Captain, that on the last

day before you left you made another report in

conjunction with the captains on the condition of

the"Cusco"? A. Yes, sir.

Mr. HENOSTLER.—That report, Mr. Moore, is

in the general average statement, on pages 8 and 9.

I think it was introduced by your side. May I

read that report?

Mr. MOORE.—Yes, or such portions of it as you

care to, and the other portions may be deemed read.

Mr. HENGSTLER.—I read the whole of this

last report. I will not read all of this.



42 Henry Wilson et at. vs.

(Testimony of C. E. Allen.)

Mr. MOOEE.—All right, Mr. Hengstler, it may
be considered read.

Mr. HENGSTLER.—(Reading:) '^We arrived at

the boat at 11:00 A. M. and the results of our ex-

amination are as follows." I will not read this

part of it because it merely refers to the position

of the ''Cusco."

"We consider that in the present condition and

the present equipment and gear at hand, also the

location of ship, further operations in connection

with floating 'Cusco' are useless. C. E. Allen,

master of the steamship 'Columbia.' " It is also

signed by the master of the ''St. Alicia," the chief

engineer of the "Columbia," the chief engineer of

the "St. Alicia," and by T. P. Murphy, master

mariner.

Q. Who was Murphy I

A. He was the representative of W. R. Grace &
Co.

Q. He was in charge of the whole operation'?

A. Yes, sir.

Q. You left Salavery on March 22d, and sailed

directly for San Francisco, did you not?

A. Yes, sir.

Q. And arrived here on April 12th?

A. Yes, sir.

Mr. HENGSTLER.—That is all.

Cross-examination.

Mr. MOORE.—Q. Captain, you left Antofagasta

on February 24th, at 12:10 P. M., did you?

A. I beg your pardon?
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Q. I say, you sailed from Antofagasta on Febru-

ary 24tli, 1917, [51] at 12:10 P. M., did you not?

A. I could not remember that.

Q. Have you nothing there by which you can re-

fresh your recollection about that ?

A. No. I thought it was the 20th of February.

The COURT.—That is what you said, wasn't it?

Mr. MOOEE.—No, I said the 24th, your Honor.

The COURT.—Is there any dispute over that?

Mr. HENGSTLER.—Our records show the 20th.

I don't think there is any point about it, however,

is there, Mr. Moore?

Mr. MOORE.—I wanted to ask him about the

average speed attained by him from the time he

left Antofagasta until he turned to stand by at Sala-

very.

Q. Do you recall. Captain, what your average

run per day was from the time you left Antofagasta

until you turned and started for Salavery?

A. I could not remember that, that was six years

ago. I could not remember unless I had the ship's

log-book. You have the ship's log-book there,

haven't you?

The COURT.—I suppose that will show it.

Mr. MOORE.—Yes, your Honor, we can supply

that.

Mr. HENGSTLER.—I think Mr. Moore and my-

self can agree on that.

Mr. MOORE.—Q. You arrived at Salavery on

March 1, 1917, did you not ? A. Yes, I think so.

Q. And you left there on March 22d of that year?
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A. I am not sure of the dates.

Q. You recall that it was 21 and a fraction days ?

The COURT.—The log will show, won't it?

Mr. MOORE.—Yes, your Honor.

The COURT.—^There is no dispute about what

that shows, I presume.

Mr. MOORE.—Q. Had it not been for the de-

tention of the "Columbia" at Salavery, would you

have arrived, in your opinion, at San Francisco

prior to the expiration date of the charter?

A. I believe so. [52]

Q. This was a time charter, wasn't it?

A. That I don't remember.

Q. The captain and the crew were paid by Wil-

son Bros., were they not? A. Yes.

Mr. MOORE.—That is all.

Mr. HENOSTLER.—That is all, Captain. In

fact, Mr. Moore, that can be proved by this General

Average Statement, and that may prove it so far

as we are concerned. Is that agreeable to you ?

Mr. MOORE.—That is agreeable to us if the pri-

vilege apply also to the captain's log and the en-

gineer's log. In that connection we are desirous

of proving the fuel consumption of the "Columbia"

during the 21 days that she was detained at Sala-

very. I think we could do it more quickly by this

method than we could through the medium of ex-

amining the captain.

Mr. HENOSTLER.—Surely. The only thing I

have to state is that I was asked to produce those

logs; in the course of the six years they have been
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lost. The captain tells me they were turned into

W. E. Grace & Co., who probably turned them over

to the adjusters, Willcox, Peck and Highes, but

they cannot be found now.

The COURT.—They probably have copies.

Mr. HENGSTLER.—I think extracts of the log

are contained in this general average.

Mr. MOORE.—Yes.
Mr. HENGSTLER.—That is all. Captain.

TESTIMONY OF A. B. JOHNSON, FOR LI-

BELANTS.

A. B. JOHNSON, called for libelants, sworn.

Mr. HENGSTLER.—Q. What is your present

business ?

A. Wholesale lumber and shipping.

Q. In 1917, in February and March, you were a

partner in [53] Wilson Bros. & Co., weren't you*?'

A. Yes.

Q. And you had personal charge of the matters

that arose out of the charter-party of the steamer

"Columbia" with W. R. Grace & Co., did you not?

A. Yes, sir.

Q. You signed the charter-party on December

21, 1915, did you not?! A. Yes, sir.

Q. This is the charter, is it? A. Yes.

The COURT.—You concede that is the charter,

do you?

Mr. MOORE.—^Yes, your Honor.

The COURT.—Then it is not necessary to have it

identified.
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Mr. HENGSTLER.—It is signed by Mr. Johnson

on behalf of Wilson Bros.

The COURT.—Counsel concede that it is the

charter.

Mr. HENGSTLER.—I offer it in evidence.

(The document was here marked Libelant's Ex-

hibit 1.)

Q. During the period of this charter, Mr. John-

son, you sold the "Columbia" to the Hammond
Lumber Company, did you not % A. Yes, sir.

Q. On October 20th, 1916^ A. Yes, sir.

:Q. What was the price that was paid for her?

A. $425,000.

Q. After you sold her, did you inform W. R.

Grace & Co. of that fact? A. Yes, sir.

Q. What did you tell them with reference to the

delivery of the vessel, if anything?

A. I told them that we expected delivery at the

expiration of the present charter.

Q'. Which was at what time?

A. It was one year from February 17th or 18th,

1917.

Q. You were informed by W. R. Grace & Co.,

were you not, about February 21st, that she had

left Antofagasta the previous day?

A. En route to San Francisco, yes.

Q. If she had come directly to San Francisco,

when would you have expected her to be here?

A. In about 22 days from the time she left.

Q. How many days?

A. 22 or 23 davs from the time she left. [54]
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Q. That would be March 14th, wouldn't it?

A. March 14th or 15th.

Q. As nearly as you can remember, when did you

first hear about her having been diverted from

her regular course to San Francisco %

A. About the 8th of March.

Q. In what way did you hear it, and from whom %

A. From W. R. G-race & Co.

Q. What did they tell you?

A. That they had ordered her to stand by the

steamer *^Cusco" to salve her.

Q. What did you say? A. I objected.

Q. Why did you object?

A. For the reason that we wanted to make de-

livery of the vessel within the time that we had

agreed on our sales contract.

Q. Then you wrote several letters strongly ob-

jecting, did you not, to W. R. Grace & Co.

A. Yes.

Mr. HENGSTLER.—Those letters are already

in evidence, if your Honor please.

Q. Did the Hammond Lumber Company force

you in any way about getting the vessel soon, did

they press you? A. Yes, nearly every day.

Q. What did they say they would do if you did

not deliver her promptly?

A. That they would hold us responsible for any

damage they may be put to.

Q. Did they threaten a lawsuit? A. Yes, sir.

Q. Did they afterwards sue you? A. Yes, sir.

Q. Under the provisions of the charter-party.
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you, as owners, paid for provisions and water

for the crew, and the boilers, and you paid the

wages of the captain, officers and engineers, and

of the firemen, and of the crew, did you not, Mr.

Wilson. A. Yes, sir.

Q. And also paid for insurance upon the ves-

sel? A. Yes, [55] and repairs.

The COURT.—I think you can assume that the

provisions of the charter-party were complied with

in that regard. There is no claim of any breach.

Mr. HENGSTLER.—It is simply leading up to

another question.

Q. How much per day did these payments amount

to during the time from March 1 to March 22d'?

A. The daily operation expense.

Mr. HENGSTLER.—Your Honor, the other side

claims this is important, and we want to show that

we had our expenses in the matter.

The COURT.—Proceed.
Mr. HENGSTLER.—Q. What amount?

A. About $200 a day.

Q. After the "Columbia" arrived in San Fran-

cisco on April 12th, what was done between you

and W. R. Grace & Co. with reference to meeting

representatives, and anything with reference to this

charter-party ?

A. There was nothing special that I remember

when the vessel was delivered to us.

Q. When the vessel was delivered to you, there

still remained something to be done—a settlement?

A. A settlement for the over-lapsed time of the
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charter-party. That had been taken up with the

Grace people several times previously. I think

that while she was there we agreed upon 10 per

cent during the time she was there over the yearly

charter time.

Q. That is to say, you mean you agreed upon the

particular date when the 10 per cent should termi-

nate? A. Yes, sir.

Q. That was March 26th, wasn't it I.

A. I believe so.

Q. Now, as to between March 26th and April 12th,

when she was delivered, how did you and the repre-

sentative of W. E. Grace & Co. arrive at the sum

which was to be paid to you?

A. They made a proposition that the market rate

for the use of a vessel like the "Columbia" at that

time was $26,000 a month, or $850 a day. We
figured her at 2700 deadweight tons. [56]

Q:. Did you accept that proposition?

A. For additional charter hire, yes.

Mr. HENGSTLER.—That is in evidence in the

deposition, your Honor, the proposition by W. R.

Grace & Co., that the market price for that kind of

a ship should be figured at between $9 and $10 per

month per deadweight ton.

Q. With whom were you talking about this settle-

ment? A. I was talking to Mr. Carter.

Q. And you and Mr. Carter then finally agreed

upon what sum? It was exactly $9.50, was it not,

as the record shows? A. Yes.

Q. That meant how much per day?
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A. $850 a day, I think.

Ql $850'? A. Yes.

Ql. That is the way that it figured out, is it!

A. As over-lapsed charter hire?

Q. Yes. A. That is the way we arrived at it.

Q. Was there anything mentioned during all

your conversation with Mr. Carter, whatever con-

versation you had, about salvage?

A. Yes, I asked Mr. Carter if there was any

salvage coming, and he said the "Columbia" did

not save the vessel, so there was none collectible.

Q. Is that all that w^as mentioned with reference

to that? A. I think at that time that is all.

Q. And then you made your settlement, and the

settlement was to cover what?

A. Charter hire, for the additional lapse of the

charter.

Q. When did you first find out that W. R. Grace

& Co. were paid salvage in this case?

A. I think it was in September, 1921.

Q. On what occasion?

A. It was during the case that the Hammond
Lumber had against us for damages for nonde-

livery.

Q. In what way did you find out that W. R.

Grace & Co. received salvage?

A. It was brought out in the evidence at that

trial. [57]

iQ. You were a witness at the trial, were you?

A. Yes, sir.

Q. Was that the first time you knew anything

about it.
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A. It was the first time I ever knew anything

about it.

Q. And then the result of that was this suit?

A. Yes.

Mr. HENGSTLER.—That is all.

Cross-examination.

Mr. MOORE.—Q. Mr. Johnson, at the time the

vessel arrived here, you had already sold her, or

agreed to sell her to the Hammond Lumber Com-

pany at a very large profit, had you not?

A. Well, we had agreed to sell her for $425,000.

Q. And that represented a very large profit, did

it not? A. Oh, not such a terrific profit.

Mr. HENGSTLER.—We think that is imma-

terial, your Honor.

The COURT.—I don't know what it is leading up

to. It may go in if counsel will be brief.

Mr. MOORE.-^Q. How large a profit did it

represent ?

The COURT.—That is rather an indefinite ques-

tion. Over what period do you mean?

Mr. MOORE.—Q. I mean over the cost of the

vessel to you.

A. Well, I don't remember exactly the cost of

thai vessel. I am under the impression that she

cost us nearly $300,000 when we had her built.

Q. Then it represented a profit over the cost of

at least $150,000, didn't it? A. No, it did not.

Q'. About how much?

The COURT.—He said it cost about $300,000.
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Mr. MOORE.—Q. And you were selling her for

$425,000? A. Yes, sir.

Q. When the boat got here you were anxious to

close up your accounts in respect of her, were you

not? You were selling her and not expecting to

have anything further to do with her, and when this

question came up with Mr. Carter you wanted to

take whatever money was coming to you at that

time, did you not?

A. For the extra charter hire, yes, certainly we
did. [58]

Q. The matter of salvage was discussed between

you and him was it not?

A. I asked Mr. Carter if there was any salvage,

and he said there was none, there would be no salv-

age awarded, they got no salvage.

Q. Didn't Mr. Carter suggest to you or ask you

whether or not you were willing to see what the

salvage award would be?

A. I don't remember that.

Q. And don't you recall that you said to Mr. Car-

ter: No, you were selling the boat, and you wanted

to close out your accounts and get rid of the matter

at that time?

A. Well, that is a very difficult thing to answer,

conversations that we had seven or eight years ago

with reference to a settlement. Naturally, any-

one, when they perform their contracts, they want

a settlement, and I had been very persistent con-

tinually for the 22 days with Mr. Carter and W. R.

Grace & Co., not only writing them letters, but I
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telephoned to them every day that we wanted our

vessel released.

Q. There had been numerous conferences between

you and Mr. Carter after the time of the arrival of

the vessel here and before the settlement, had there

not? A. Not very many, I don't think.

Q. You had written to him under date of March

9 that the charter expired on the 18th of this month.

Mr. MOORE.—The originals of these letters are

appended to the deposition of Mr. Carter. May it

be stipulated between counsel that that deposition

may be opened and the originals availed of I

Mr. HENGSTLER.—The originals were not pro-

duced. The letters were read into the record.

Mr. MOORE.—Then we can use these as they are

extended in the deposition, can we, in lieu of the

originals ?

Mr. HENGSTLER.—Yes.
The COURT.—It doesn't make any difference,

if they are in in one way or another. [59]

Mr. HENGSTLER.—No, it doesn't make any

difference. They are all fully in the record.

Mr. MOORE.—Then it is stipulated that, as ex-

tended in the deposition, they may be used as the

originals.

Mr. HENGSTLER.—Yes.
Mr. MOORE.—^^Q'. And you wrote to him under

date of March 9, 1917, as follows

:

"We beg to advise you that this charter expires

on the 18th day of this month, and we understand

you have held this steamer at Salavery, Peru, since
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March 1, 1917, you having previously advised us

that this steamer had sailed from Antofagasta, a

port south of Salavery, for San Francisco, about

the 20th of February, and that she was due here on

the 14th instant. In order that you may under-

stand our position, we herewith make formal de-

mand upon you for detention at Salavery, Peru,

of this steamer, the sum of $3,000 for each and

every day this vessel is so held, Government form

of charter. Yours truly, Wilson Bros. & Co. by

A. B. Johnson." You recall writing a letter in

substantially that form to Mr. Carter at or about

that time, do you, Mr. Johnson. A. Yes.

Q. You were aware that in this Government

form of charter-party was contained this clause in

respect to salvage, were you not, at that time?

A. I was.

Q. If you had been paid the $3,000 a day that was

demanded of Grace by you in that letter, would you

still have contended that you were entitled to salv-

age? A. I think i would.

Q. You did not want the vessel to remain there

and perform any salvage service, did you?

A. No, I did not.

Q. What you were asking was that she abandon

any attempt at salvage and return to San Fran-

cisco, and that you be paid the sum of $3,000 a day

:

Is that correct? A. That is the letter.

Q. Is it not the fact, Mr. Johnson, that at that

time you expressed yourself to Mr. Carter that you

were not interested in the salvage, and that you had
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sold the vessel, and that you wanted to settle up
your accounts with W. R. Grace & Co. in regard to

her detention?

A. Do you say that I told Mr. Carter I was not

[60] interested in the salvage?

Q. Yes, either that or in substantially that form,

that you wanted a settlement with them now, and

were unwilling to wait and see what award there

might be in respect to salvage ?

A. Previous to the time that the vessel arrived

home Mr. Carter made the suggestion that he pay
us for lapse of charter hire $850 a day or $26,000

a month.

The COURT.—That is not responsive to the

question. Read the question, Mr. Reporter.

(Qfuestion read by the reporter.)

A. After she arrived home, do you mean, Mr.

Moore ?

Mr. MOORE.—Yes.
A. That was not my idea at all, after the vessel

had been held there over her time.

Q. You were pressing him for a settlement at the

time the vessel arrived home, were you not?

A. Pressing him?

Q. Yes. A. Oh, I don't think so.

Q. Well, repeatedly asking him for one.

A. I don't remember when the settlement was

made. It was probably two or three weeks after

the vessel got here.

Q. During that time had he not suggested to you
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that you could wait and see what the award to the

Vessel would be under the general average?

A. I don't remember any such suggestion being

made to me.

Mr. MOORE.—That is all.

Mr. HENOSTLER.—That is all.

The COURT.—Is that your case, Mr. Hengstler?

Mr. HENGSTLER.—Pretty nearly, your Honor.

I will want a few minutes more.

The COURT.—And how long will your testimony

take, Mr. Moore?

Mr. MOORE.—About fifteen minutes, your

Honor.

The COURT.—The court will be in recess until

two o'clock. [61]

(A recess was here taken until two o'clock P. M.)

Monday, January 2.1st, 1924.

AFTERNOON SESSION—2 P. M.

Mr. HENGSTLER.—Your Honor please, re-

spondent took the deposition of Mr. Gale H. Carter

who, at the time these transactions occurred, was

manager of W. R. Grace & Company, and had

charge of the whole matter ; and I offer certain por-

tions of the deposition in evidence for the libelant.

The COURT.—(Addressing Mr. Moore.) Are

you going to offer the rest?

Mr. MOORE.—No, your Honor; Mr. Carter is

here. I was going to call him, but I have no objec-

tion to the whole deposition going in evidence, if

counsel wants to offer it.
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Mr. HENGSTLER.—Well, I don't want to offer

all of it, because some of it is with reference to a

sharp conflict between Mr. Carter and Mr. John-

son, and I don't want to be bound by Mr. Carter's

testimony.

The COURT.—No, no, I would not ask you to do

that. Do you expect to examine him fully, or just

supplement what is contained in the deposition?

Mr. MOORE.—Well, I expected to examine him

fully, although the whole examination is not long,

your Honor.

The COURT.—Yes; well,—

Mr. MOORE.—I have no objection, if counsel

would indicate the portions that he desires to offer.

They may be extended in the record, as far as I

am concerned.

The COURT.—Very well.

Mr. MOORE.—And I think both sides would like

to have extended in the record the correspondence

that appears as a part of the deposition.

The COURT.—Yes. [62]

Mr. HENGSTLER.—There is no objection to

that.

The COURT.—Well, you may indicate to the re-

porter what parts you desire to go in.

Mr. HENGSTLER.—It is by far the greater

part of the deposition that I offer in evidence, there-

fore I will state it this way : I offer the depositions

with the following exceptions, and I will state the

exceptions. I may say that the exceptions are of

two kinds. One of them refers to the conversation

between Mr. Carter and Mr. Johnson, to which I
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do not wish to be bound ; the other one is about the

testimony which is immaterial and irrelevant, and

has no bearing on the case.

The COURT.—Well, if you are going to have it

copied into the record you better indicate definitely

to the reporter just what he is to leave out, and you

can do that any time.

Mr. HENOSTLER.—Shall I do that afterwards?

The COURT.—Yes.
Mr. HENOSTLER.—Then I will not read it now.

The COURT.—Yes, sir.

Mr. HENGSTLER.—Instead of copying it into

the record, inasmuch as the deposition is here on

file in court, it may be as well to leave it here on

file, or, if

—

The COURT.—You can either mark the parts

you want excluded, or the other, whichever you like.

Mr. HENOSTLER.-1 will mark in the deposi-

tion on file the portions which I object to.

The COURT.—Very well.

Mr. MOORE.—Yes, sir.

The COURT.—Is that all I

Mr. HENGSTLER.—No, your Honor. Certain

letters were produced by the respondent, and I de-

sire to offer them in evidence. They are all the

general average statement, and instead of reading

them I will simply refer to them, and I can also

point them out to the reporter without even re-

ferring to them here, to save the time, if that is

agreeable. [63]

The COURT.—Yes.
Mr. MOORE.—Yes, sir.
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The COURT.—Well, give to the reporter later

what you desire.

Mr. HENGSTLER.—Yes, sir. We rest. [64]

(Deposition of Gale H. Carter, directed to be

extended into the record, with the exceptions here-

inafter stated.)

^*In the Southern Division of the District Court of

the United States, in and for the Northern

District of California, First Division.

IN ADMIRALTY.

HENRY WILSON, F. A. WILSON and W. T.

WILSON,
Libelants,

vs.

W. R. GRACE & CO., a Corporation,

Respondent.

DEPOSITION OF GALE H. CARTER.

BE IT REMEMBERED, that on Thursday the

27th day of April, 1922, at the hour of ten o'clock

A. M., pursuant to stipulation of counsel hereunto

annexed, at the office of Messrs. Goodfellow, Eells,

Moore & Orrick, Room 823 Insurance Exchange

Building, in the city and county of San Francisco,

State of California, before me, H. L. Lanfar, a

notary public in and for the city and county of

San Francisco, State of California, personally ap-

peared Gale H.- Carter, a witness called on behalf

of respondent.

F. W. Dorr, Esq., representing Messrs. Andros

and Hengstler, appeared as proctor for the libel-
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ants, and Stanley Moore, Esq., representing Messrs.

Goodfellow, Eells, Moore & Orrick, appeared as

proctor for respondent, and the said witness having

heen by me first duly cautioned and sworn to testify

the truth, the whole truth and nothing but the truth

in the cause aforesaid, did thereupon depose and say

as is hereinafter set forth:

(IT IS HEREBY STIPULATED by and be-

tween the parties [65] hereto that the deposition

of Gale H. Carter, a witness called on behalf of

respondent may be taken de bene esse before H. L.

Lanfar, notary public in and for the city and

county of San Francisco, State of California, in

the office of Messrs. Goodfellow, Eells, Moore &
Orrick, 82-3 Insurance Exchange Building, San

Francisco, California, on Thursday, the 27th day of

April, 1922, at the hour of ten o'clock A. M. and

continuing thereafter until completed.

IT IS FURTHER STIPULATED that the

deposition, when written up, may be read in evi-

dence by either party on the trial of the cause ; that

all questions as to the notice of the time and place

of taking the same are waived, and that all objec-

tions as to the form of the questions are waived,

unless objected to at the time of taking said deposi-

tion, and all questions as to relevancy, materiality

and competency of the testimony are reserved to

all parties.

IT IS FURTHER STIPULATED that the read-

ing over of the testimony to the witness and his

signing thereof are hereby expressly waived.)
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Direct Examination.

(By Mr. MOORE.)
Q. What is your name, please?

A. Gale H. Carter.

Q. And what is your business ?

A. I am with W. R. Grace & Company.

Q. In what capacity are you connected with

W. R. Grace & Company?!

A. Manager of the San Francisco office.

Q. And were you manager of the San Francisco

office during the year 1917 and in March of that

year?

A. Submanager of the San Francisco office at

that time.

Q. Are you familiar with the charter that W. R.

Grace & Company had upon the "Columbia"?'

A. Yes, sir.

Q. At or prior to the time of the expiration of

that charter, did any communication from Wilson

Bros. & Company come to your attention in re-

spect to the duration of the charter or the delivery

of the vessel here in San Francisco upon its expira-

tion? A. Yes, sir.

Q. I will ask you to state whether or not Wilson

Bros. & Company wrote W. R. Grace & Company

under date of March 9, 1917, \3^^ ^^ respect to

that matter, and if you desire to refresh your recol-

lection by consulting the file, you are at liberty to

do so before answering the question. (Handing

file to witness.)



62 Henry Wilson et al. vs.
'

(Deposition of Gale H. Carter.)

A. Yes, we received a letter from Wilson Bros.

& Company dated March 9, 1917.

Mr. MOORE.—You have a copy of that letter,

Mr. Dorr?

Mr. DORR.—I believe this is a copy
;
yes, I have

a copy, Mr. Moore.

Mr. MOORE.—The letter of March 9th, 1917,

referred to by the witness is offered at this time,

and it is stipulated between counsel that a copy of

the same may be extended in the record in lieu of

the original and that said copy may remain in the

files of W. R. Grace & Company.

On the letter-head of Wilson Bros. & Co.

'San Francisco, Cal., Mar. 9, 1917.

Subject: SS. "Columbia."

Messrs. W. R. Grace & Co.

332 Pine St.,

San Francisco, Calif.

Attention: Mr. G. H. Carter.

Gentlemen

:

Under the terms of Charter Party, dated the 21st

day of December, 1915, of above steamer, we beg

to advise you that this charter expires the l'8th

day of this month, and we understand that you

have held this steamer at Salavery, Peru, since

March 1, 1917, you having previously advised us

that this steamer had sailed from Antofagasta, a

port south of Salavery, for San Francisco about

the 20th of February, and that she was due on the

14th inst.

In order that you may understand our position,.
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we herewith make formal demand upon you for

detention at Salavery, Peru, of this steamer, the

sum of Three Thousand ($3,000.00) Dollars for

each and every day this vessel is so held. Govern-

ment [67] form of charter.

Yours truly,

WILSON BROS. ^ CO.

By A. B. JOHNSON.'
Mr. MOORE.

—

A. I will ask you to state whether

or not you wrote in reply to that letter of Messrs.

Wilson Bros. & Company under date of March

10th, 1917? A. I did.

Q. And is that a copy of the letter which you

wrote on that occasion? (Handing letter to wit-

ness.)

Mr. MOORE.—Will the production of the origi-

nal letter be dispensed with and will it be stipulated,

Mr. Dorr, that the copy referred to by the witness

is a true and correct copy of the original and may
be used as evidence in lieu of the original?!

Mr. DORR.—That is agreeable.

Mr. MOORE.—The letter of March 10th, 1917,

referred to by the witness, is offered at this time,

and it is stipulated between counsel that the copy

of the same may be extended into the record in

lieu of the original and that said copy may remain

in the files of W. R. Grace & Company.
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'March I'Oth, 1917.

Messrs. Wilson Bros. & Co.,

325 Berry Street,

City.

Gentlemen

:

SS. ''Columbia."

Replying to your letter of March 9th

:

We would point out that Charter Party you refer

to commenced on February 18th/1915 for a period of

about one year, 10% more or less. Full charter

period, therefore, covers a full year plus 10%, or

36^2 days. 361/2 day^ from February 18th is

March 26th and 7 P. M. on that date—March 26th

—is ultimate charter period.

For your information, we believe it is well estab-

lished that for any period over and above the Charter

Party period [68] owners are entitled to hire ac-

cording to the market at that time. Whatever the

market rate will be on March 26th we shall be ready

to pay you for any time in excess of the charter

period.

For your information, the present charter

market rate is between $9.00 and $10.00 per D W
ton per month, from which you can readily figure

the present market charter rate of "Columbia,"

which rate it is not likely will vary much between

now and March 26th, the ultimate date of charter.

Yours very truly,

G. H. C.

W. R. GRACE & CO.,

Sub-Manager.

'

GHC.
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Mr. MOORE.—Q. And thereafter and under date

of March 15th, I will ask you to state whether or

not you received any letter from Wilson Bros. &

Company upon this subject matter? A. I did.

Q. And is the letter that you now have before

you the original of the letter that you received

under that date from them*? A. It is.

Mr. MOORE.—The letter of March 15th, 1917,

referred to by the witness is offered at this time

and it is stipulated between counsel that the copy

of the same may be extended into the record in lieu

of the original and that said copy may remain in

the files of W. R. Orace & Company:

On the letter-head of Wilson Bros. & Co.

*San Francisco, Cal., Mar. 15, 1917.

Subject: SS. ''Columbia."

Messrs. W. R. Grace & Co.,

332 Pine St.,

San Francisco, Calif.

Gentlemen

:

Attention Mr. G. H. Carter.

We are in receipt of yours of the 10th inst., rela-

tive to charter of above steamer, in which you state

to us that the [69] same expires 7 P. M. March

26, 1917, which, as you admit, covers the maximum
period according to the terms thereof, which we

will admit is correct.

Also, in connection therewith, you mention pres-

ent charter market rates to be between $9.00 and

$10.00 per D. W. ton per month for a steamer such
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as the "Columbia," which rate you state you are

ready to pay us for euch time as you retain the

steamer after the expiration of the present charter,

which rate we are not willing to accept under exist-

ing circumstances. What we want is delivery of

the steamer at the date the charter terminates.

Further, we believe you are holding the "Colum-

bia" at Salavery, Peru, contrary to the terms of

our agreement as embodied in the Charter Party,

and therefore we must insist upon your ordering

this vessel to immediately proceed from Salavery,

Peru, to San Francisco without further delay, in

order that she may be here about the time the

charter expires, for delivery to us at this port with

clean holds.

Yours truly,

WILSON BROS. & CO.,

By A. B. JOHNSON.'
ABJ/R.
Copy sent Willcox, Peck & Hughes—April 7th.

Mr. MOORE.—Q. And did you, under date of

March 21, 1917, receive a further letter from

Messrs. Wilson Bros. & Company in regard to

this matter ? A. I did.

Mr. MOORE.—The letter of March 21st, 1917,

referred to by the witness is offered at this time

and it is stipulated between counsel that the copy

of the same may be extended into the record in lieu

of the original and that said copy may remain in

the files of W. R. Grace & Company.

On the letter-head of Wilson Bros. & Co., [70]
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'San Francisco, Cal., Mar. 21, 1917.

Subject: SS. '^ Columbia.

"

Messrs. W. R. Grace & Co.

332 Pine St.,

San Francisco, Calif.

Attention Mr. G. H. Carter.

Gentlemen

:

Not having received a reply to our letter to you

of the 15th inst. in regard to detention of above

steamer at Salavery, Peru, we hereby again demand
that you immediately order the return of the

"Columbia" to us in accordance with the terms

of the Charter Party, effective Feb. 18, 1916.

Yours truly,

WILSON BROS. & CO.,

ABJ/R. By A. B. JOHNSON.^
Copy sent Willcox, Peck & Hughes—April 7th.

Mr. MOORE.—Q. What, if anything, was done

by you upon receipt of that letter by you from

Wilson Bros. & Company, dated March 21, 1917?

A. We cabled our house in Lima, Peru, to order

the "Columbia" to proceed to San Francisco.

Q. Thereafter did you receive a further letter

from Messrs. Wilson Bros. & Company upon this

matter under date of March 29th, 1917, enclosing

therewith copy of letter received by Messrs. Wilson

Bros. & Company from the Hammond Lumber

Company under date of March 20th? A. I did.

Mr. MOORE.—And that original letter from

Messrs. Wilson Bros. & Company, together with the

copy therewith enclosed to them of letter from the
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Hammond Lumber Company is likewise offered,

and we ask that they be extended into the record.

Mr. DORR.—No objections.

On letter-head of Wilson Bros. & Co.

'San Francisco, Cal., Mar. 29, 1917.

[71]

Messrs. W. R. Grace & Co.,

332 Pine Street,

San Francisco, Cal.

Attention Mr. Carter.

Gentlemen

:

We hand you herewith copy of letter to us from

Hammond Lumber Co., in reference to your deten-

tion of the steamer "Columbia" at Salavery, Peru.

Yours truly,

WILSON BROS. & CO.,

ABJ/R. By A. B. JOHNSON.'
Enc.

'HAMMOND LUMBER COMPANY
260 California St.,

San Francisco.

March twentieth, 1917.

Wilson Bros. & Co.,

San Francisco,

California.

Gentlemen

:

Referring to contract between us dated October

20th, 1916 for the sale by you and the purchase by

us of the American steamship "Columbia," under

which you are obligated to tender delivery of said

steamer to us upon the expiration of the charter-
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party evidenced by a writing bearing date of Decem-

ber 21st, 1915, entered into between yourselves and

W. R. Grace & Co., plus a reasonable time thereafter

within which repairs (if any) should be made to

effect and in effecting the classification of said

vessel, we beg to invite your attention to the fact

that the duration of said charter period is, by the

terms of said charter-party, ^'for a period of about

one year 10% more or less,'^ and that the steamer

entered upon said charter period February 18th,

1916, We understand the steamer was on her

homeward voyage, [72] fully laden, from the

West Coast of South America when her charterers

directed that she put in to the port of Salavery,

Peru, to stand by (if not to actually assist in the

salvage of) the steamer "Clizco," operated by

charterers, which had there stranded. Our informa-

tion is to the effect that the steamer "Columbia" is

being detained there indefinitely in this operation.

As you are aware, we have contracted to sell said

steamer "Columbia." The terms of said sale last

mentioned as respects the time of delivery are in

substance the same as those prevailing in the sale

between yourselves and us as above set forth.

As we figure it, 10% more than a year from

February 18th, 1916, would make the period of

charter expire March 26th, 1917. We do not feel

called upon at this time to express our own views

as to what under all the terms of the charter might

be regarded as the extreme date within which

delivery might be properly withheld by the charter-
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ers of the steamer "Columbia/' or as to the liabil-

ities of yourselves in permitting the use of the vessel

in a service not authorized by her charter-party ; nor

is it necessary or proper for us at this time to dis-

cuss at length the various problems and their proper

solution that might arise if delivery be not made to

you within the period contemplated by the charter.

It is enough to suggest that not only are the

profits due us upon the resale of the vessel at stake,

but there may also exist grave liabilities arising

from the obligations of ourselves to the purchasers

from us. The risks incident to a delivery delayed

beyond the charter period are at the present time

very substantial. Congress will convene April IGth

next, if not earlier, and legislation will be probably

enacted forthwith which may make impossible, or

at least hinder, the transfer of the steamer, with the

grave consequences above indicated. Then again

the war risk hazard, incidental to the strained re-

lation of the United States with Germany, is daily

becoming more menacing. [73]

If there has been or may be any use of said

vessel unauthorized by the charter-party or should

her delivery to you be detained beyond the period

provided for by the charter-party and if unhappily

a situation arises which defeats the consummation

of your agreement to deliver the steamer "Colum-

bia" to us, and it appears that had it not been for

such unauthorized use or delay delivery to you or

to us, you would have been enabled to perform

in accordance with its terms your agreement with
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us and we, in turn, our agreement with the pur-

chasers from us, then, we wish you to understand

now, that we shall look to you for indemnification

not only as respects the profits which we might

have made had you performed your agreement with

us hut also for the liabilities to which we may have

become subject to the purchasers from us.

We wish at this time to state our position thus

plainly to you as ^\e would be reluctant at a later

time to attempt to enforce such claims against you

were you not advised now while there may possibly

yet be time for you to act so as to render less

likely the existence of some of the unhappy con-

sequences we have suggested. We wish to direct

your attention to the fact that the said charter-

party of the steamer "Columbia" does not con-

stitute a demise of the vessel. Under it you retain

control of the vessel and of her movements save

in those instances where such power has been

specifically surrendered to the charterers. The

act of the Master of the steamer ''Columbia" in

suffering the vessel to be employed by charter-

ers either in a service not authorized by the charter-

party or in directing her movements so as to result

in defeating delivery of the vessel to you within

the time provided by the charter-party is, in the

eyes of the law, your act and you, of course, have

it and have had it in your power to direct the

Master to proceed from Salavery to the port at

which delivery of the steamer under the charter-

party is to be made to you. If you have not
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directed or do not so direct the [74] Master, the

consequences flowing from the unauthorized use and

detention of the vessel are, of course, yours.

It is now some two weeks since we first took this

matter up with you and suggested that the situa-

tion was sufficiently grave to call for the co-opera-

tion of yourselves, ourselves and the purchasers

from us in the premises. You have not, however,

seen fit to proceed along these lines and so far as

we are concerned the matter will now rest as it is,

we having plainly directed your attention to what

we contend are your liabilities in the premises.

Yours very truly,

HAMMOND LUMBER COMPANY,
WSB :EE Vice-President.

'

Copy sent Willcox, Peck & Hughes—April 7th.

Mr. MOORE.

—

Q. Now subsequent to the receipt

of these letters by you, did you or did you not have

any conversation with Messrs. Wilson Bros, or with

Mr. Johnson concerning the payment of any ad-

ditional money to Messrs. Wilson Bros. & Company

over and above the stipulated charter hire for the

term specified in the charter of the "Columbia"?

A. I had several conversations with Mr. Johnson.

Q. Where did those conversations occur?

A. In my office.

Q. Who was present?

A. I do not remember that anybody was present

except my secretary.

Q. And who was your secretary?

A. Miss Beck.
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Ql And when, approximately, did they occur with

respect to this correspondence that has been in-

troduced in evidence here?

A. These conversations, or I might call them

negotiations, ran along for several days, some time,

if my memory is correct, about the middle of April.

iQ. In the course of those conversations will you

state whether or not anything was said about the

reason for the overlap of the charter by the

*' Columbia", or what, if anything, the [75]

"Columbia" had been doing in the vicinity of

Salaveryl

A. The "Columbia" was ordered to Salavery

while en route on her voyage to San Francisco.

We had received a cable that the "Cuzco" was

ashore at Salavery and we immediately cabled in-

structions to order both our other vessels which

were in that vicinity to proceed to Salavery and

render all assistance possible.

Q. For what length of time did the "Columbia"

remain in the vicinity of the "Cuzco"?

A. From nine-thirty A. M. March 1st to eight-

fifty P. M. March 22d.

Q. What was the situation of the '

' Cuzco '

' during

that period of timef

A. The "Cuzco" was ashore, pounding on the

beach.

Q. What, if anything, was done by the "Colum-

bia" during that time in connection with the

"Cuzco"?

A. The "Columbia" got a line from the "Cuzco,"
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but the line parted and we decided to hold her there

pending the arrival of another steamer, the
'

' Santa

Alicia," having in mind the possibility that these

two vessels could get her off together.

Q. Well, for how long a space, according to your

understanding were the "Cuzco" and the "Colum-

bia" actually connected by this line?

(Excepting lines 23 to 25 inclusive of page 16.

Objected to as irrelevant and immaterial.)

Q. Well, did the "Santa Alicia" afterwards ar-

rive upon the scene,—in any event, the "Santa

Alicia" afterwards came there? A. Yes, sir.

Q. Was any further assistance, actual assistance,

rendered by either of the two vessels while they

continued to stand by the "Cuzco," according to

your understanding ?

A. My understanding is that it was considered

hopeless for either or both of these vessels to get

the "Cuzco" off, and we finally abandoned the

attempt and abandoned the vessel.

(Excepting lines 10 to 26 inclusive of page 17.

[76] Objected to as irrelevant and immaterial.)

(Excepting lines 1 to 21 inclusive of page 18.

Conversation with Johnson.)

Q. How did that rate of $25,650.00 per month

compare with the rate provided for by the charter-

party ?

A. It was very much higher, the market had ad-

vanced greatly since the time we chartered that

vessel more than a year previous.

Q. There is in this instance an actual overlap or
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delay in the arrival of that vessel of how many

days after the expiration of the period specified in

the charter-party? A. 16 days, I714 hours.

Q. In respect to that definite period of 16 days,

I7I/2 hours what allowance, if any, was made in ad-

dition to the rate which would have been called

for by the provisions of the charter-party? In

answering that you would take into consideration

the period of detention of the vessel at Salavery,

her detention there was twenty-one days, was it not ?

A. Yes, for this period beyond the charter-party

date we paid, as I have said before, at the rate of

$25,650.00 per month, which is about $855 a day

as compared with the charter-party rate of $350 a

day, or over $500 a day more.

Q. And at that time was actual payment made
of the amount that was thus arrived at?

A. Yes, on April 24th we made up a statement

of Wilson Bros. & Company, including this amount,

which showed a balance due them of $11,626.79, and

gave Mr. Johnson check for this amount in settle-

ment.

Mr. MOORE.—At this time we offer in evidence

the original check and copy of statement referred

to by the witness accompanying payment of the

same. May the production of the copy be stipu-

lated to in lieu of the original, and the reporter al-

lowed to extend copies of the same?

Mr. DOOR.—That is satisfactory. [77]
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'San Francisco, Apr. 24, 1917. No. 21792.

W. R. aRACE & CO.

Pay to the Order of Wilson Bros. & Co. $11,626.79

—Eleven Thousand Six Hundred and Twenty Six

79/100 Dollars.

To the First National Bank of San Francisco.

W. R. GRACE & CO.

GALE CARTER,
Sub-Manager.

E. J. EYRE,
Auditor.

'

'^VOUCHER. No. 01000.

W. R. GRACE & CO.,

332 Pine Street,

San Francisco, CaL, April 24th, 1917.

To Wilson Brothers & Company,

324 Berry Street, S. F.

In settlement of account as follows:

For balance of account to date per our statement

#2331 attached $11,626.79

Distribution.

"Columbia" & Owners $11,626.79'

'' Columbia" & Owners. 2331.

San Francisco, California April 24, 1917.

Cr.

By Hire from 7 :00 P. M. March 26,

1917 to 12 :30 P. M. April 12, 1917.

16 days 171/2 hours at $25,650 per

month $13,842.12

'' Wireless and Waiters 100.00

" Overtime 340.85
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Meals—Passengers 45.00

Meals—Stevedores, etc 95.00

Wireless messages 9 44

[78]

Dr.

To Flour claim $ 66.97
'' Sundry claims 1,899.43
'^ Salavery Agencies Co. In-

voice S/1218.43 at 50% 609.22
'* Fuel Oil on board at rede-

livery 230.00

" Balance 11,626.79

$14,432.41 $14,432.41

By Balance $11,626.79'

E. & O. E.

R:E.

(Excepting lines 24 to 26 inclusive of page 21.

Conversation with Johnson.)

(Excepting lines 1 to 6 inclusive of page 22.

Conversation with Johnson.)

Q. If I understand you correctly the actual over-

lap over and beyond the period specified in the

charter was less than the time that the "Columbia"

had been standing by the "Cuzco," is that correct I

A. Yes, sir.

(Excepting lines 12 to 26 inclusive of page 22.

Conversation with Johnson.)

(Excepting lines 15 to 17 inclusive of page 22.

Objected to as not responsive.)
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(Excepting all of page 23, and lines 1 to 19 in-

clusive of page 24. Conversation with Johnson.)

(Excepting lines 20 to 26 inclusive of page 24.

Objected to as irrelevant and immaterial.)

(Excepting all of page 25. Objected to as imma-

terial and irrelevant.)

(Excepting lines 1 to 24 inclusive of page 26.

Amount received by W. R. Grace & Co.)

Q. One further question, Mr. Carter: Did this

overlap of 1'6 days and 17 hours result from a loss

out of this period of detention of 21 days during

which the "Columbia" had been standing [79]

by the "Cuzco"! A. Yes, sir.

Q. And without that standing by of the ''Colum-

bia" would there have been any overlap in the

time provided for by the charter ? A. No, sir.

Mr. MOORE.—You may cross-examine.

Cross-examination.

(By Mr. DORR.)

Q. Mr. Carter, what was the last date for delivery

of the "Columbia" to San Francisco in accordance

with the charter-party *?

A. March 26th, 7 P. M.

Qi. On what date was she actually delivered to

the owners? A. 12:30 P. M. April 12th.

Q. And the difference between these two dates is

how much? A. 16 days 171/2 hours.

Q. And that time at the market rate of $25,650.00

per month fixed the amount which was paid for

the "Columbia" during that time?
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A. Yes, that was the amount we paid Wilson

Bros.

Q. And that was the market rate that you agreed

upon for that timef A. Yes, sir.

Q. If the '^ Columbia" had arrived at San Fran-

cisco at 7 P. M. on March 26th, there would have

been no overlap? A. No, sir.

Q. But for each and every day after March 26th

you paid according to the market rate?'

A. Yes, sir.

Q. And then it was the overlap after March

26th that caused the increase in the charter hire,

did it not? A. Yes, sir.

Q. You have testified in regard to the salvage

operations at Salavery. You were not there at that

time, were you^ A. No, sir.

Q. Where did you obtain your information?

A. Gables from our Peruvian house. All com-

munications were made regarding steamers be-

tween this office here and our house in Lima, Peru.

Q. You were at all times in San Francisco ?

A. Yes, sir.

Q. Or in this vicinity? A. Yes, sir. [80]

Q. After the "Columbia' was ordered home, it

is a fact, is it not, that the "Cuzco" was floated?

A. Yes, she was eventually floated.

Q. Who had charge of the salvage operations?

A. The underwriters to whom we had abandoned

'the vessel.

Q. And with whom representing the underwriters

did you negotiate ?



80 Henry Wilson et al. vs.

(Deposition of Gale H. Carter.)

A. You mean the time we were trying to get the

vessel off?

Q. Yes.

A. We kept in touch with the representative of

our underwriters here.

Q. Who was that?

A. Willcox, Peck & Hughes, and also we kept

in touch with Lloyd's agent in Lima, Peru, and all

efforts on our part to save that vessel were first

agreed upon by Willcox, Peck & Hughes here repre-

senting the underwriters, and Lloyd's agent in

Peru.

Q. Willcox, Peck & Hughes were acting for the

underwriters ?

A. They were acting for the underwriters and

keeping thoroughly in touch with them. Lloyd's

agent was acting for the British underwriters.

Q. After the expiration of the charter on March

26th, 1917, the rate of $350 per day was no longer

in effect, was it? A. No, sir.

Q'. At the time you made those settlements with

Wilson Bros, for the overlap had the "Cuzco"

been floated? A. No, sir.

Q. Do you know approximately when she was

floated?

A. I don't remember at all, except that it was

many months later.

Q. And when did you receive the payment from

the underwriters ?

A. The final payment, I believe, was received

this spring.
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Q. 1922^ A. Yes, 1922.

Q. You stated that the underwriters, in handling

matters of this kind, were inclined to be generous

in their settlements. [81] Were you relying in

this case upon the generosity of the underwriters?

I will go a little further; is it not a fact that you

had a definite agreement regarding the rate to be

paid for the "Columbia"?

A. I don't think that a definite agreement was

made, we had an indication from Wilcox, Peck &
Hughes that in their opinion $1,000 a day would be

a fair charge to make.

Q. In your claim against the underwriters,—or

rather, did you not file a claim in the sum amount-

ing to about $24,000 for the services of the
'

' Colum-

bia" in standing by the "Cuzco"?

A. Yes, I think it was about that amount.

Q. And was afterwards reduced in pajnuent to

$21,000 ?i A. Yes, sir.

Q. You made a separate claim for fuel oil at that

time, did you not ?

A. Yes, and it was disallowed.

Q. And the actual amount which was received

by you was $21,472 ? A. Yes, sir.

Q. This charge of $1,000 a day was included in

the general average statement and paid as general

average? A. Yes, sir.

Q. That is a fact, is it not? A. Yes, sir.

Q. You had testified somewhat in regard to the

actual work that the "Columbia" did while stand-

ing by at Salavery. I ask you whether or not in
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that connection the "Columbia" was not detained

there because the underwriters who were in active

charge of the salvaging deemed it necessary to hold

here there ? A. Yes, that is a fact.

Q. Together with the "Santa Alicia"?

A. Yes, sir.

Redirect Examination.

(By Mr. MOORE.)
(Excepting lines 5 to 21 inclusive. Conversa-

tion with Johnson.)

Q. When you say that a claim was put in for

$24,000, did that claim include this item of $4,000

for fuel oil? A. You say does it include?

Q. Yes.

A. No, our claim in general average was [82]

for $24,305.54, being for twenty-four days, seven

hours and twenty minutes at $1,000 a day, we hav-

ing included two days, eleven hours and three

minutes as time lost by the steamer on account of

her having become foul during her wait there.

(Excepting lines 5 to 12 inclusive of page 32.

Objected to as hearsay, immaterial and irrelevant.)

(Excepting lines 13 to 22 inclusive of page 32.

Move to strike out as mere opinion and irrelevant

and immaterial, if true.)

Q. When you say that the $850, or the charter

hire at the rate of $25,650 per month, or $855 per

day was the amount that was actually paid for the

16 days, 171/2 hours that the vessel actually over-

lapped, do I understand you to say that the mar-
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ket rate on the charter of that vessel would have

actually amounted to $855 a day?

A. Approximately, that was a matter of negotia-

tion and bargaining between Mr. Johnson and my-

self; he demanded more, I gave my opinion that

the lesser amount w^ould be the right amount, we
finally agreed upon this amount.

Q. This amount was agreed upon after extended

and numerous conversations between you and him?

A. Yes, sir.

Mr. MOORE.—That is all.

Recross-examination.

(By Mr. DORR.)
Q. Mr. Carter, is it not a fact that Willcox, Peck

& Hughes were authorized to make an agreement

covering the services of the "Columbia" for $1,000

a day in full of all claims, including salvage ser-

vices or otherwise?

A. I don't know, I don't think so because in that

event the exact amount would have been included

in the general average that was paid, in other

words, if it were definitely settled the amount we

were to receive, we would not have included more

than we did receive.

Q. Your claim in general average was for $1,000

a day plus other charges which grew out of the de-

lay arriving in Salavery and fuel oil and the slow

speed from Salavery to San Francisco [83] due

to the growth on the bottom of the ship?

A. Yes, sir. ':
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Q. And those are the items which increased the

amount of your claim and which were rejected?

A. Yes, but if we had a definite agreement with

the underwriters to charge $1,000 a day and nothing

more, we would not have put in a claim for fuel

oil, in fact, it is my belief that it was only decided

a few weeks ago when this final payment was made

us, exactly what the underwriters would agree to

pay us for the expenses of the '^Columbia" while

standing by the '^Cuzco."

Q. You know of no arrangement on or about

March 16th, 1917, whereby Willcox, Peck & Hughes

were authorized to make an agreement with you

for a flat sum of $1,000 per day ? A. No, sir.

Mr. DORR.—That is all.

Signed—GALE CARTER.

State of California,

City and County of San Francisco,—ss.

I, H. L. Lanfar, notary public in and for the

city and county of San Francisco, State of Califor-

nia, residing therein duly commissioned and sworn

and authorized to administer oaths, etc., do certify

that the witness, Gale H. Carter, in the foregoing

deposition named, was by me first duly sworn to

testify the truth, the whole truth and nothing but

the truth in said cause. That said deposition was

taken at the time and place mentioned in the an-

nexed stipulation as to the time and place of taking

deposition, to wit, at Room 823 Insurance Exchange

Building in the city and county of San Francisco,

State of California, at the hour of ten o'clock A. M.
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That said deposition was taken down in shorthand

by L. E. Hughes, a competent and disinterested

person by me for that purpose appointed, and was

by her subsequently caused to be reduced to long-

hand typewriting, was by the said witness care-

fully read over, and having been by him corrected

in such [84] particulars as he desired, was by

him subscribed and sworn to in my presence.

IN WITNESS WHEREOF I have hereunto set

my hand and affixed my official seal of office this

3d day of May A. D. 1922.

(Seal) H. L. LANFAR,
Notary Public in and for the City and County of

San Francisco, State of California."

COPIES OF LETTERS PRODUCED BY W. R.

GRACE & COMPANY, AND OFFERED IN
EVIDENCE ON BEHALF OF THE LIBEL-
ANT, APPEARING IN THE STATEMENT
OF GENERAL AVERAGE, AS HEREIN-
AFTER INDICATED.

Letter of March 19, 1917, entitled, "Second Re-

port of Survey on Vessel While Stranded" (Page

70, State of General Average).

*'To Lloyd's Agent—Lima.

March 19, 1917.

We the undersigned, after due consideration have

decided that in order to proceed with salving the

SS. ^Cuzco,' ashore at Moche Beach, it is essential

we have the assistance of both SS. 'Columbia' and

* Santa Alicia,' these vessels to stand by until ser-

vices are no longer required.
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The vessel is ashore in a position where to float

her the assistance of much power is needed to

battle with the elements. Embedded deeply in the

sand where the sea breaks and a heavy current

sweeps to the northward only the weight of cargo

with vessel prevents her from going further up on

the beach.

Anchors to be laid 200 fathoms to sea, from which

will lead wire rope, cannot be made fast to after

winches of 'Cuzco' until after deckload is dis-

charged. As she is being lightened we consider the

combined efforts of both 'Santa Alicia' and [85]

'Palena.' We are further advised that, while the

services of the 'Columbia' cannot be availed of

before the gear arrives, in addition to the 'Colum-

bia' those in charge of the salving operations of

the 'Cuzco' feel that the services of the 'Santa

Alicia' may also be required to get the 'Cuzco' off.

For your information we would advise that 'Santa

Alicia' is due in Salavery March 15th, calling at

Peruvian ports, and can be ordered to the 'Cuzco'

if you approve, but, of course, it will not be neces-

sary to decide this point until March 14th.

'Santa Alicia' is a light draft steam schooner

and is equipped with towing apparatus, having

recently towed the Hulk 'Elizabeth' to San Fran-

cisco.

In view, therefore, of the fact that those in charge

of the salvage operations believe that it is necessary

for the 'Columbia' to stand by to render assistance

as soon as proper gear has been received, we are not
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giving her instructions to proceed on her voyage,

which we understand has your approval.

Telegram has just been received from Salaverry

to advise that they believe there is a very good

possibility of recovering the anchors lost and, con-

sequently, this all the more emphasizes the neces-

sity of the 'Columbia' standing by as she may be

able to render assistance before the arrival of the

extra gear due per 'Palena.'

(Signed) W. E. GRACE & CO."

Letter, Lloyd's agents to W. R. Grace & Co.,

March 5, 1917 (Page 73, Statement of General Av-

erage).

"March 5th, 1917.

Messrs. W. R. Grace & Co.,

Lima, Peru.

S/S. 'Cuzco.'

We are in receipt of your favor of this date and

take due note of the contents. [86]

As advised you verbally, we have received the

following cable from the Underwriters: ' "Cuzco"

recommend Captain Owners Agents make necessary

arrangements immediately.

'

From this you will see that your representatives

at the 'Cuzco' are recommended to take all means

for refloating the steamer but, as already explained

to you, it is impossible for us here to authorize or

approve of operations carried on at the 'Cuzco' as

only your representatives there can judge what is

really necessary.

(Signed) H. M. BEAUSIRE & CO.,

Lloyd's Agents, Lima.'*
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Letter, W. H. Grace & Co. to Lloyd's Agents,

March 18, 1917 (Pages 76 and 77, Statement of

General Average).

"Lima, Peru, March 18, 1917.

Messrs. H. M. Beausire & Co.,

Lloyd's Agents,

Lima.

S/S. 'Cuzco.'

Gentlemen

:

Late yesterday evening we received the following

telegram which we transcribe for your guidance.

Mailing statement signed by Murphy, Torgersen,

Allen, approved by Salazar stating consider services

'Santa Alicia' in addition to 'Columbia' essential

floating 'Cuzco' Beausire evidently not aware

serious position vessel by no means certain can be

floated current and sea near vessel very strong all

times consider if 'Cuzco' not floated next week

with highest tide of year will not be saved essential

both 'Santa Alicia' 'Columbia' assist at this time

do not understand attitude Lloyd's Agents those at

work state if their judgment not trusted can do

nothing as cannot work with hands tied to carry

out plans carefully considered must have immediate

co-operation Lloyd's Agents in addition to 'Colum-

bia' insist on services 'Santa Alicia' to arrive [87]

here twentieth inst., answer immediately by wire.

(Signed) BUSH.
From the above you will note that Captain Tor-

gensen of the ' Cuzco, ' Captain Allen of the ' Colum-

bia' and our Captain Murphy are unanimous, that

if the 'Cuzco' is to be gotten off the assistance of
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both the 'Columbia' and 'Santa Alicia' they con-

sider essential. The 'Santa Alicia' should be in

Huacho today and if you wish us to send her

back to the 'Cuzco' kindly advise so that necessary

instructions can be given so that she will arrive in

time to be of assistance at the time of the highest

tide of the year.

Cable has been received from our San Francisco

office to advise that the 'Columbia' has been sold

delivery on arrival at San Francisco and that if

she does not proceed immediately damages will be

demanded by owners. Our San Francisco House

also advise that Owners demand $3,000.00 per day

but that in their opinion they can collect at least

$1,000.00.

In view of the demand of the owners of the

'Columbia' and the necessity of her standing by to

assist the 'Cuzco' if she is to be gotten off as evi-

denced by telegram above we would like your in-

structions as to whether or not you wish the 'Co-

lumbia' held until after the highest tide of the

year.

(Signed) W. R. GRACE & CO."

Letter, Lloyd's Agent to W. R. Grace & Co.,

March 18, 1917 (Page 78, Statement of General

Average).

"Lima, Peru, March 18, 1917.

Messrs. W. R. Grace & Co.,

Lima.

S/S. 'Cuzco.'

Gentlemen

:

In view of the contents of yours of this date, we
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beg to state that we have no objection to holding

the 'Columbia,' especially as the Captain of the

'Cuzco' and Mr. Murphy consider her necessary in

conjunction with the 'Santa Alicia' to assist [88]

in salving the steamer.

As already advised you, they authorized to take

all and every means necessary to carry out salvage

operations. The material from Panama will arrive

probably today so that both steamers can now be

of assistance.

(Signed) H. M. BEAUSIRE & CO.

Lloyd's Agents, Lima."

Letter, W. R. Grace & Co., to Lloyd's Agent,

March 20, 1917 (Pages 82 and 83, Statement of

General Average).

''Lima, Peru, March 20, 1917.

Messrs. H. M. Beausire & Co.,

Lloyd's Agents,

Lima.

S/S. 'Cuzco.'

Gentlemen

:

Our San Francisco house have again cabled us

to notify you that the owners of the 'Columbia' de-

mand that she proceed immediately and, in addition

to this owners point out now possible loss of vessel

resulting from detention or accident or possible

declaration of war between the United States and

Germany and our San Francisco House suggest,

in view of the above, that you arrange to let them

substitute another vessel for the 'Columbia' and

suggest the 'Cacique.'

We do not know exactly where the 'Cacique' is
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but the latest advices of her we received were to

the effect that she was loading nitrate and we pre-

sume that she is just about now sailing from nitrate

ports. We, however, are cabling Valparaiso to

inquire her exact position but w^e do not believe

that she could arrive in time to take advantage of

the high tides of this week. In checking over,

however, a cable to San Francisco, which was sent

on Sunday, we used the words 'next week' but, as

Sunday was the first day of the week, we should

have used the words 'this week.' This is possibly

what put them off as they know that the services

of 'Columbia' and 'Santa Alicia' are required [89]

to help pull the ' Cuzco ' off, at the time of the high-

est tides of the year. As soon as this error was

discovered, correction was immediately sent them

but their cable to which we are referring in this

letter crossed the cable making the correction and

it was undoubtedly on this account that they sug-

gested substituting the 'Cacique.' In view, how-

ever, of the demands of the owners on the one hand

and the necessity of the 'Columbia' standing by, as

evidenced by recommendations of Captains Tor-

gensen, Allen, of the 'Cuzco' and 'Columbia' re-

spectively, and our Captain Murphy, our San Fran-

cisco house feel that you should give us written

agreement assuming liability for all charges, claims

for damages, which may result or have resulted

through the detention of the 'Columbia.'

(Signed) W. R. GRACE & CO."

Letter, Lloyd's to W. R. Grace & Co., March 20,

1917 (Page 84, Statement of General Average).
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''Lima, Peru, March 20, 1917.

Messrs. W. E. Grace & Co.,

Lima.

S/S. 'Cuzco.'

Gentlemen

:

We are in receipt of your favor of this date and

take due note of contents.

In reply we beg to refer you to our letter of the

5th in which we inform you that the underwriters

had cabled us as follows:

' "Cuzco" recommend Captain Owners Agents

make necessary arrangements immediately.'

No further instructions have been given us by

the Underwriters; we are therefore not in a posi-

tion to assume any liability whatever respecting

the detention of steamers, moreover the salvage

operations up to the present are entirely in the

hands of the Captain of the 'Cuzco' and your rep-

resentatives. [90]

(Signed) H. M. BEAUSIRE & CO.,

Lloyd's Agents, Lima."

Letter, W. R. Grace & Co. to Lloyd's Agents,

March 21, 1917 (Pages 85 and 86, Statement of

General Average).

"Lima, Peru, March 21, 1917.

Messrs. H. M. Beausire & Co.,

Lloyd's Agents,

Lima.

S. S. 'Cuzco.'

Gentlemen

:

We acknowledge receipt of your letter of March

20th, in which your reaffirm the cable advice which
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you had received from the Underwriters that

Captain and owners' agents were to make the neces-

sary arrangements for the salvage of the 'Cuzco.'

In the opinion of those in charge of the salvage

operations, the services of the 'Columbia' and
* Santa Alicia' are required as is evidenced by corre-

spondence which has passed between us. As soon

as we knew of the difficulty with the owners of

the 'Columbia,' we immediately advised you of

the status of the case as per our letter of March

18th, and, in spite of the threatening suit, you

approved of the procedure of holding the 'Colum-

bia' as per your letter of March 20th, and stating

that you were not in a position to assume 'any lia-

bilities whatsoever respecting the detention of

steamers.' This certainly seems contradictory to

your statement that the Captains and owners'

agents were to make the necessary arrangements

for the salvage of the 'Cuzco.' Naturally for ac-

count of the underwriters, and, as working along

these lines, those in charge of the salvage operations

have deemed the services of the 'Columbia' and

'Santa Alicia' necessary and, as the operations are

proceeding for account of the underwriters, we do

not see how you can refuse to assume liability for

an expense incurred in the attempt to save the

* Cuzco.' Included in the expenses of the salvage

of the 'Cuzco,' is the detention of the 'Columbia'

and possible damages which might be awarded, ow-

ing to demands of her owners, it would seem as

though such expenses [91] were clearly for ac-

count of underwriters. This point is all the more
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emphasized when it is recalled that, in spite of

having your authority, on behalf of underwriters,

to make the necessary arrangements for an at-

tempted salvage of the 'Cuzco,' we have consulted

you on every important point and have had your

approval.

(Signed) W. R. ORACE & CO."

Letter, W. R. Grace & Co., Lima, to W. R. Grace

& Co., San Francisco, March 21, 1917 (Page 87,

Statemeijt General Average).

''Lima, Peru, March 21, 1917.

San Francisco House,

Gentlemen

:

S. S. 'Cuzco.'

We confirm cables exchanged regarding necessity

of 'Colimibia' and 'Santa Alicia' being alongside

of 'Cuzco' during this week to take advantage of

the highest tide of the year and regret that the

situation has become so complicated through stand

taken by owners of the 'Columbia.' There is not

very much we have to add to our cables as they

were very full but, for your information and guid-

ance, enclose herewith copies of correspondence ex-

changed with Messrs. Beausire & Co. (Lloyd's

Agents) regarding the holding of the 'Columbia'

and 'Santa Alicia,' from which it would appear

that there will be no difficulty in collecting the

cost of holding 'Columbia' and 'Santa Alicia.' Our

cables, evidently, alarmed you as, apparently, you

believed that we were going ahead without the con-

sent of Lloyd's Agents but this was not what we
intended to convey. What we did wish to convey,
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however, was that we were having certain difficulty

in getting them to agree to hold the 'Columbia'

which difficulties were removed as soon as concise

recommendations were received from Captains Tor-

gersen, Allen and Murphy, as will be evidenced

from letters exchanged with Lloyd's Agents on

March 18th.

As regards the 'Santa Alicia,' we had no idea of

ordering [92] her to the 'Cuzco' unless Lloyd's

Agents approved without your permission but

wished to put the case up to you clearly in case

Lloyd's Agents did not consent to her going to the

'Cuzco' as we felt that the loss of a few days to the

'Santa Alicia,' in comparison with the possibility

of salving the 'Cuzco' would not stand for the

charge. This contingency, however, did not arise

as Messrs. Beausire also sanctioned the sending of

the 'Santa Alicia' to the 'Cuzco.'

( Signed) W. R. GRACE & CO.

"

Report of survey re discontinuing salvage op-

erations, Salaverry, Peru, 3 P. M. March 22, 1917

(Page 89, Statement of G-eneral Average).

"Salavery, Peru, 3 P. M., March 22, 1917.

On this 22d day of March, 1917, we the under-

signed at the request of Capt. Torgersen of the S/S.

'Cuzco' have made a survey of the S/S. 'Cuzco'

while lying on the beach at Moche, Peru. We ar-

rived on boat at 11 :00 A. M. and the results of our

examination were as follows

:

Soundings found at half tide were: 16 feet in all

holds on port side forepeak T 3'', after peak 13' 4'',

tank No. 1-lT; #2-17^ #3-17^ #4-20^ #5^211/2'.
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Engine room and stoke hole have 18'. These sound-

ings taken when vessel has 12 degrees list to port.

"We find that in the present condition and with

facilities at hand, it is impossible to pump water

out of vessel.

Location of vessel at low tide; water recedes to

within 12 feet of ship, at high tide edge of water is

about 200 feet from vessel.

Offshore side : vessel is lying in bed of sane. At

low water sea breaks 1 & i/4 cable lengths outside

from ship and at high water about one cable length.

This is the first break of [93] the sea however

continues till reaching side of vessel and in many
cases breaks over vessel's decks causing her to

pound heavily.

The night of the 20th inst., due to a very heavy

sea, ship pounding unusually hard and according

to information received from Capt. Torgersen, we

considered that vessel sprung herself midships and

started her bottom plates to leak, causing the vessel

to fill with water to sea level.

As the stanchions in the engine room are bent

and water coming up through tank tops, it is evident

that the double bottom has also started. Engine

is working on the bedplate with the motion of the

ship.

We consider that with the present conditions and

with the equipment and gear at hand, also location
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of ship, further operations in connection with float-

ing 'Cuzco' are useless.

(Signed) C. E. ALLEN,
Master SS. 'Columbia.'

O. B. LINDHOLM,
Master SS. 'Santa Alicia.'

C. F. MILLER,
Ch. Eng. SS. 'Columbia.'

JOHN J. MAXWELL,
Ch. Eng. SS. 'Santa Alicia.'

T. P. MURPHY,
Master Mariner."

Statement re time lost by "Columbia" (Pages

670, 672 and 673, Statement of General Average).

"28,741.80.

GRACE STEAMSHIP CO.

Time lost by SS. 'Columbia' in diverting from her

course and standing by SS. 'Cuzco' stranded at

Salaverry, Peru, 21st February, 1917. Course as

scheduled. Antofagasta to San Francisco 4768

miles. Course as taken:

Antofagasta to Salaverry. .1059 miles

Salaverry to Talara 289 miles

Talara to San Francisco 3506 miles 4853 miles

Loss by deviation 85 miles

At average speed of 9% miles per hour or 230

miles pr. [94] day 8 hours, 57 minutes.

From arrival at Salaverry 9 :30 A. M. 1st

March to time of abandoning posi-
'

tion standing by SS. 'Cuzco' 8:50
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P. M. 22d March. 21 days 11 hours

20 minutes. Time lost between Ta-

lara and San Francisco on account

of reduced speed due to foul bottom

acquired in standing by SS. 'Cuzco'

figured on basis of difference be-

tween average speed of 230 miles per

day and 198 miles per day as averaged

on this run, 32 miles less per day for

17 days 16 hours 20 minutes. 2 days

11 hours 3 minutes, or a total of 24

days 7 hrs. 20 min. at $1,000 per day 24,305.54

Forward 24,305.54

(Page 672) Forward 24,305.54

Fuel Oil consumed during the three

periods shown above

:

8 hours 57 minutes at 130

Brls. per day 48.48 Brls.

21 days 11 hours 20 min-

utes at 37.73 per day 810.00 Brls.

2 days 11 hours 3 min-

utes at 113 per day. . 278.02 Brls.

(Rates of consumption

as per engineer 's

log) 1136.50 Brls.

At 6.7 brs. per ton—169.63 Tons at

110/ per ton 1932.19.4 at 4.751/2.

.

4.436.26

28,741.80
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(Page 673)

(Under Column 'General Average'

opposite the amount 28,741.80 on

page 672) 24,633.93

(Pencil notation as follows: 'This item includes

hire at 1000.00 per da. for 21 da. 11 hrs. & 20 min.

plus fuel oil for the same period. The fuel oil was

not allowed—6/12/22.') "

Statement of ''Contributory Interest and appor-

tionment of General Average" (Pages 740 and 741

and Statement General Average).

"THE STEAMER Contributing

Value

Value in damaged condition at Cal-

lao on 1st November, 1917, as

per Valuation Report of Mr.

Frank S. Martin dated New
York 10th July, 1920 $757,550.00

[95]

Add. Amount made good in Gen-

eral Average $ 15,206.67

$772,756.67

THE CARGO

:

Value of Goods

delivered to con-

signees .... $ 4,733.58

Proceeds of Cargo Sold 131,823.20

Amount made good in

General Average. . 38,596.62

$175,153.40
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Deduct. Proportion

Special Charges . . . 34,588.47

$140,564.93 $140,564.93

TESTIMONY OF GALE H. CARTER FOR RE-
SPONDENT.

GALE H. CARTER, a witness called on behalf

of the respondent, having been first duly sworn,

testified as follows:

Direct Examination.

(By Mr. MOORE.)
Q. Your name is Gale H. Carter? A. Yes.

Q. And what is your business, please, Mr. Carter ?

A. I am vice-president of W. R. Grace & Com-

pany.

Q. And in March and April, 1917, were you con-

nected with W. R. Grace & Company?

A. Yes. I was submanager of the San Fran-

cisco office.

Q. Are you familiar with this charter-party of

the ''Columbia," Mr. Carter? A. Yes, sir.

Q. And did you have to do with the owners of

the "Columbia" and their representative at the

time of her arrival here in April of that year?

A. Yes.

Q. With what member of Wilson Brothers was

it that you came in contact in connection with

that matter? A. Mr. Johnson.

Q. She was detained down at Salavery, off of

Northern Peru for a period of 21 days, was she^
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A. Yes.

Q. Now, prior to the time of the payment of John-

son Brothers arising out of that detention, did

you have any conversation with Mr. Johnson con-

cerning the cause of the detention! [96] A. Yes.

Q. Generally, and in substance and briefly, what

did that conversation consist of?

Mr. HENGSTLER.—When was that conversa-

tion?

Mr. MOORE.—It was at the time of the settle-

ment, of the payment

—

The WITNESS.—Just a minute. You mean

after the return of the vessel when I was negotiat-

ing with Mr. Johnson for a settlement, or do you

mean prior, when I was talking to Mr. Johnson

regarding the detention of the vessel ?

Mr. MOORE.—Well, I mean both, Mr. Carter.

Just tell us generally what you stated to him.

A. When Mr. Johnson heard that we had ordered

the vessel into Salavery to stand by the ''Cuzco,"

he demurred and said that it might prejudice his

sale of the vessel, and insisted that there was

great probability of delay, which would bring the

vessel beyond her ultimate charter date. And at

that time I took up with the underwriters as to

whether we could release the vessel or whether it

was proper—only proper that we should keep her

there, and also wait for the arrival of the "Santa

Alicia," another steamer of ours which was bound

by Salavery. As I remember, the first notice I

got from Mr. Johnson was a letter demanding that
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any additional time over the charter-party period,

we should pay these owners $3,000 per day, which

was far greater than any amount we had any idea

of paying, and was really the basis of the start

of my negotiations with Mr. Johnson. We started

from his original demand of $3,000 until we arrived

at the amount we finally settled for, which was

about $850 a day.

Q'. Now, during the course of those conversations,

Mr. Carter, what, if anything, was said in respect

to the general average or salvage?

A. Well, yes; I advised Mr. Johnson not to hold

us up, you might say, for a settlement at this

time

—

Mr. HENGSTLER.—Pardon me, Mr. Carter.

That is now in [97] April, isn't it? It is a

different set of conversations you are speaking

of now?

A. Well, the conversations were almost, I think,

either on the phone or in my office. I saw Mr.

Johnson nearly every day during this whole period.

Of course, the period started from the arrival of

the ship, but it went on until she finally came in.

I think I saw him almost daily. In fact, we fre-

quently went to lunch together. I have lost the

thread of where I was before.

Mr. MOORE.—Will you read the answer, Mr.

Reporter?

(The reporter reads the answer as follows:

''A. Well, yes; I advised Mr. Johnson not to hold

us up, you might say, for a settlement at this

time—") ^ .A
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The WITNESS.—(Continuing.) I advised Mr.

Johnson, or I suggested to Mr. Johnson that he

leave this reimbursement, or, rather, the reimburse-

ment which would accrue to his vessel—the "Co-

lumbia," to be recovered under the general average,

but this he did not want to do, stating that he

wanted the entire matter of the vessel settled at

once.

The COURT.—Is that all?

The WITNESS.—That is all.

Mr. MOORE.—Q. When Mr. Johnson stated to

you that he did not want to await the allowance

under the general average, but wanted a settlement

at that time, what did you finally do?

A. Settle with him at the rate we agreed on. I

have forgotten the exact amount, but it was about

$850 a day.

Q. As against how much per day did the charter-

party call for?

A. The charter-party was $350 a day.

Q. And the period of overlap of the charter-

party was a period of 16 days and a fraction, was

it not? A. I believe so.

Q. And this amount that was allowed for, of

$855 a day, if that was the amount, was that in

accordance with the then prevailing rate of charter

hire for vessels of that class ?

A. Presumably, yes. Our entire argument was

based on what was the then [98] value of such

a ship. Of course, rates were changing a great

deal, and there were not many vessels left to be
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chartered, which made quite a room for argument

between Mr. Johnson and myself as to what was

the proper rate to pay him.

Mr. MOORE.—In this connection may there be

considered offered and received in evidence the

voucher and the statement that accompanied the

payment referred to by the witness, of the sum of

$11,626.79, under date of April 24, 1917?

Mr. HENGSTLER.—Yes, Mr. Moore. That is

not among my exceptions.

Mr. MOORE.^—And that appears on pages 20

and 21 of the deposition.

(The voucher and statement referred to, con-

tained on pages 20 and 21 of the deposition of Gale

H. Carter, are as follows:)

"Colimabia" & Owners.

2331.

San Francisco, California, April 24, 1917.

Cr.

By Hire from 7:00 P. M. March 26,

1917, to 12:30 P. M. April 12,

1917, 16 days 171/2 hours at

$25,650.00 per month $13 842 12

" Wireless and Waiters 100 00

" Overtime 340 85

" Meals—Passengers 45 00

'^ Meals—Stevedores, etc 95 00

" Wireless messages 9 4:4:

Dr.

To Flour claim $ 66 97

" Sundry Claims 1 899 43



?>

W. R. Grace & Company. 105

Salaverry Agencies

Co. Invoice
$/1218.43 at m% 609 22

" Fuel Oil on board at

redelivery 230.00

[99]

To Balance $ 11 626 79

$ 14 432 41 $14 432 41

)?By Balance $11 626 79

E. & 0. E.

R:E.

"Voucher. No. 01000.

W. R. GRACE & CO.

332 Pine Street.

San Francisco, CaL, April 24tli, 1917.

To Wilson Brothers & Company,

324 Berry Street, S. F.

In settlement of account as follows

:

For balance of Account to date per our

Statement #2331 attached $11,626.79

Distribution.

^'Columbia" & Owners $11,626.79

Mr. MOORE.—Q. Are you able to state, Mr.

Carter, the amount of expense that was incurred

by W. R. Grace & Company which arose out of this

detention of 21 days while the vessel was at Sala-

very?

Mr. HENGSTLER.—I want to save an exception,

if your Honor please, on the ground that it is

irrelevant and immaterial.
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The COTJET.—He may answer, subject to your

objection.

A. My recollection is that it was about $22,000.

I remember I had a statement prepared in the office.

Mr. MOORE.—Q. And might I ask what the al-

lowance actually was, as it was included under the

general average ?

A. 21,000 and odd dollars. I remember particu-

larly looking up to see if we had recovered in gen-

eral average the amount of our outgo, but found

we apparently had not quite done it.

Q. Well, this settlement that was made through

Mr. Johnson was that intended to be in full of all

claims on behalf of [100] Wilson Brothers at

that time? A. Yes; that was final settlement.

Mr. HENOSTLER.—I object to that, if your

Honor please.

The COURT.—That is in the nature of a con-

clusion.

Mr. HENGSTLER.—It is a conclusion of the

witness.

Mr. MOORE.—You may cross-examine.

Cross-examination.

(By Mr. HENGSTLER.)
A. Mr. Carter, you are familiar with this general

average statement of the "Ctizco," are you not?

You have consulted it frequently, haven't you?

A. No, I would not say so. I have seen it be-

fore. I have never gone over it very carefully.

Q. But you went over it with reference to the
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question of what W. R. Grace & Company re-

ceived ?

A. No, not personally. You mean how much we
received for this vessel?

Q. Yes.

A. No. I asked the head of our steamship de-

partment to bring—I didn't look over the average

myself.

Q. So you don't know what you did receive or

what you did not receive?

A. No ; although I think we had a statement made
up, and I think you will find a check. I would be

astonished if you did not.

Q. Well, in that case I think I will leave it for

this general average statement as to what you did

receive, if you don't really know.

A. I think that would be quite all right. It

must show in the general average statement what

we did receive.

The COURT.—Q. Was there any claim made

there? Is there anything to show what the claim

was for?

Mr. MOORE.—Yes, your Honor.

The COURT.—Upon which disallowance was for?

Mr. MOORE.—Yes, sir.

Mr. HENGSTLER.—It is specified.

Mr. MOORE.—The amount is $21,472. [101]

The COURT.—I know, but is there anything

showing what items went to make up that amount ?

Mr. HENGSTLER.—Yes, sir.
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The WITNESS.—A thousand dollars a day for

21 and a fraction days, I think, your Honor.

Mr. HENGSTLER.—It is specified here on page

670.

The COURT.—Well, that included the hire of

the ship, and everything, didn't it?

The WITNESS.—Everything.
Mr. MOORE.—Yes, it did. It was cut down.

The claim as presented, your Honor, was $21,000 or

a thousand dollars a day for the period of the de-

tention, plus, I think, the fuel oil consumed, and

the fuel oil item was disallowed, which reduced it

to $21,472.

The COURT.—I see.

Mr. HENGSTLER.—Well, the general average

statement will speak for itself in that regard.

Mr. MOORE.—Yes, sir.

The COURT.—What was the item for fuel oil?

Mr. MOORE.—A little over $4000. It was

$4436.26.

Mr. HENGSTLER.—That shows there also.

The COURT.—Yes.
Mr. HENGSTLER.—Mr. Carter, during these

conversations with Mr. Johnson between April 12th

and April 24th, when you finally arrived at a settle-

ment, you knew, did you not, that you were going to

receive $1000 per day for the services which the

"Columbia" rendered at Salavery?

A. I didn't know it; I thought that we would.

I had been advised by our insurance brokers,

Willcox, Peck & Hughes, that they thought that
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a charge of a thousand dollars a day for this ship

would be accepted by the underwriters.

Mr. MOORE.—At this point I offer in evidence

the copies of telegrams found on pages 74 and 75

of the general average statement, [102] and ask

that they be marked Respondent's Exhibit 2 and
Respondent's Exhibit 3, respectively.

(The copies of telegrams referred to are as fol-

lows:)

RESPONDENT'S EXHIBIT No. 2.

''New York City, March 16, 1917.

Willcox, Peck & Hughes,

San Francisco.

Cuzco. Some of the underwriters here on vessel

and cargo have agreed to engagement Columbia

at thousand dollars per day but several of the vessel

underwriters refuse agree contending it is duty

shipowners under sue labor clause to do whatever

necessary and endeavor float vessel and that when

adjustment comes before them they will then settle

if shipowners action in hiring assistance seems to

have been reasonable Stop Other vessel under-

writers who have agreed to hiring Columbia give

notice that if Cuzco is not floated within short time

they will not agree to Columbia being kept indefi-

nitely Stop Underwriters point out that the sug-

gested price of thousand dollars per day to Co-

liunbia must be in full of any and all claims by

her owners charterers master officers and crew

underwriters idea being to bar claim by anyone for

any further amount in respect to salvage services or
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otherwise Stop We had no reply from Bowring
regarding attitude of English underwriters.

(Signed) WILLCOX, PECK & HUGHES."

EESPONDENT'S EXHIBIT No. 3.

''New York City, March 16, 1917.

Willcox, Peck & Hughes,

San Francisco.

Cuzco have just received following cablegram

from Bowring quote Hull and cargo underwriters

agree Grace make best arrangements possible un-

exceeding one thousand dollars daily to be charged

general average. [103]

(Signed) WILLCOX, PECK & HUGHES."

Mr. HENGSTLER.—Q. And you received that

sum later on, did you not?

A. Yes; but we expected to receive more, be-

cause we had—there were several disallowances.

Q. Well, no doubt you expected to receive more.

We always expect to receive more, as a rule.

A. It is my understanding at this moment, Mr.

Hengstler, that we received less than they actually

paid. Of course the figures w^ould show.

Mr. HENGSTLER.—I move that that be

stricken out.

The COURT.—Yes.
Mr. HENGSTLER.—Q. Mr. Carter, supposing

you had used the ''Columbia" from March 1st to

March 22, 1917, for her ordinary charter use for

freighting, and then delivered her on April 12th
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back to the owners, what would, in your opinion,

Wilson Brothers have been entitled to receive?

A. They would have been entitled to receive ad-

ditional charter hire for that period beyond the

ultimate date of the charter.

Q. At what rate?

A. Well, at the rate to be agreed upon. I should

say, though, that the rate which we did agree upon

would have been a fair rate at that time.

Mr. HENGSTLER.—That is all.

Mr. MOORE.—That is all.

The COURT.

—

Q. Was there anything said about

the salvage beyond what you have stated?

A. Yes, that is practically all. The point of

salvage was not expressly considered in one meas-

ure, but we always referred to it as expenses col-

lectible under general average, the vessel not really

having been of any assistance to the ship.

Mr. HENGSTLER.—That is really the point,

that there was not any salvage, because the vessel

was not of any service to the ''Cuzco."

The WITNESS.—Of no service to the ship.

[104]

The COURT.—That is all.

Redirect Examination.

(By Mr. MOORE.)
Q. Mr. Carter, you stated to Mr. Johnson what

the vessel was doing down there?

A. Yes ; he knew what she was doing.

Q. And so far as the salvage service rendered by
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the vessel was concerned, it was comparatively

small, was it not ? A. Yes ; and lie knew about it.

Mr. HENGSTLER.—I object to that as irrele-

vant and immaterial.

Mr. MOORE.—That is all.

TESTIMONY OE E. C. O'DEA, FOR RE-
SPONDENT.

E. C. O'DEA, a witness called on behalf of the

respondent, having been first duly sworn, testified

as follows:

Direct Examination.

(By Mr. MOORE.)
Q. Mr. O'Dea, what is your business, please?

A. Accountant.

Q. And are you connected with or employed by

W. R. Grace & Company? A. I am.

Q. And were you so employed back in March and

April of 1917? A. I was.

Q. Mr. O'Dea, have you made any computation

in respect to the time of probable arrival of the

^'Columbia" in San Francisco, leaving Antofagasta

the date that she did, and before she diverted to

stand by the ''Cuzco"? A. Yes, I did.

Q. And what have you to say in that regard as

to the time of her arrival here, that that diversion

matter occurred? A. I calculated March 17th.

Mr. HENGSTLER.—You did what?

The WITNESS.—I calculated, March 17th.

Mr. MOORE.-^Q. And how did you arrive at

March 17th as the date of her probable arrival here?
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Mr. HENGSTLER.—If your Honor please, these

are all conclusions. [105]

Mr. MOORE.—Yes, I Imow they are.

Mr. 'HENGSTLER.—We can all figure that out.

The COURT.—When did the charter terminate?

Mr. MOORE.—March 16th, your Honor.

Mr. HENGSTLER.—No, March 26th.

Mr. MOORE.—Oh, pardon me. March 22d.

Mr. HENGSTLER.—March 26th.

The COURT.—Yes. What is the extent of the

diversion ?

Mr. MOORE.—Twenty-one days was her deten-

tion.

The COURT.—I mean, how long did it take to

go, regardless of the stay there"? It didn't go very

much out of the way if they had to stop there at all I

Mr. MOORE.—Two days each way, your Honor,

and then 21 days during the detention?

The COURT.—Yes.
Mr. HENGSTLER.—I think the general average

statement specifies that exactly.

Mr. MOORE.—Well, I simply wanted to get

these facts in the record, if I might.

Q. Could you give us, Mr. O'Dea, the distance

from Antofagasta to San Francisco?

A. I believe it is 4,700' odd miles.

Mr. MOORE.—4,768 miles, your Honor, on this

sheet here.

The WITNESS.—That is correct.

Mr. MOORE.—^Q. And you have also here that
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she sailed 230 miles per day. For what period does

that apply?

A. Well, she has done that speed previously for

us. In fact, she has exceeded that. I took that as

a fair average speed for her.

Q. Grace & Company had chartered this vessel

before, had they, before this present charter.

A. Yes.

Q. And judging by the time made by her under

her previous charter, and during the charter here

in question, 230 miles per day is a fair average run

for a day for that vessel, is it? [106] A. Yes.

Q. And applying that average of 230 miles per

day into the distance from Antofagasta to San

Francisco of 4768 miles, v^ould have brought her

on March 17th? A. It would.

Q. In respect to the fuel oil, does the engineer's

log show the consumption of fuel oil by the "Col-

umbia" during the 21 days, referring to the de-

tention at Salavery? A. Yes, it shows it.

Q. And what does it show it to have been ?

A. 810' barrels, if I remember.

Mr. HENGSTLER.—Q. Have you consulted

that engineer's log? A. I have.

Q. Have you got it here? A. Yes.

Q'. In court? A. Yes.

Mr. HENGSTLER.—WeU, why not produce the

engineer's log and get the figures out of the log.

That is all you know about it, what the engineer's

log shows?

The WITNESS.—That is all.
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The COURT.—That is what shows.

Mr. MOORE.—Yes.
The COURT.-nWell, proceed.

Mr. MOORE.—Q. And do you know what that

Would amount to at the current price for oil at that

time ?

A. I would have to figure it out. Oil at that

time was $25 a ton at both Antofagasta and Talare,

where w^e bought it.

Mr. HENGSTLER.—Was how much!

A. $25 a ton.

Mr. HENGSTLER.—I would like to check that

up.

Mr. MOORE.—Q. And have you computed that

matter, $4436.26? Is that your computation?

A. Those are my figures.

Q. Have you also computed what the cost of the

vessel's detention was at the rate called for by the

charter-party, namely, $350 per day during that 21-

day period? A. Yes, I did.

Q. Perhaps I can assist you. Might I direct

your attention [107] to this sheet here and ask

you if these are the figures that were arrived at by

you with regard to the cost of that detention?

Mr. HENGSTLER.—It is all subject to my ob-

jection.

The COURT.—Yes. It is a matter of computa-

tion only, in any event.

The WITNESS.—Yes; these are my figures.

Mr. MOORE.—-Q. And will you read those into

the record please^ Mr. O'Dea?
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Mr. HENGSTLER.—I am going to object to all

this testimony on the general ground also, that it

is irrelevant and immaterial.

The COURT.—Yes. Proceed.

The WITNESS.—(Reading:) "Over-run char-

ter hire paid to Wilson Brothers from 7 A. M.

March 26, 1917, to 12 :30 P. M. April 12th, 1917, at

$25,650 per month, $13,842.12.

"Had there been no detention at Salavery,

'Columbia' would have arrived at San Francisco

March 15, 1917, in which event our payment of

charter hire to Wilson Brothers would have ceased

on this date instead of March 26th, 197, expiration

of charter, a saving of eleven days at $350, $3,850.

"We would also have saved fuel oil consumption

of $4,436.26.

"Purser Sullivan 24 days at $100' per month.

$80.00."

Mr. HENGSTLER.—What does that mean?

The WITNESS.—^We were paying the purser

on the ship, Mr. Hengstler.

Mr. HENGSTLER.—Well, it does not mean

much difference. It is all objected to on the ground

it is irrelevant and immaterial.

The WITNESS.—(Continues reading:) "Freight

clerk Rinder, 24 days at $50 a month, $40.

"Extra meals to wireless, waiters, pursers, and

so forth, 24 days at $100 per month, $80.00."

The total of those amounts is $22,328.38.

Mr. MOORE.

—

Q. The purser and freight clerk

were paid by W. R. Grace & Company, weren't

they? A. Yes, sir.
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Q. In regard to the allowance under the general

average [108] received by W. R. Grace & Com-

pany, are you able to testify what that exact amount

was? A. Yes, sir.

Q. And what was it, please? A. $21,472.

Mr. MOORE.—That is all.

Mr. HENGSTLER.—It is admitted, is it not,

that whatever the general average statement says

the amount is, is correct?

Mr. MOORE.—Well, I am not sure of that. Doc-

tor, for the reason that I am not sure whether the

general average said it w^as $24,000 or $21,000. That

is the reason that I wanted to ask the witness the

question, because my understanding is that it was

$21,000 that was received. They disallowed—was

it the oil item that w^as disallowed, which Grace &
Company did not receive?

The WITNESS.—The oil item was disallowed.

Mr. HENGSTLER.—But the item for the loss of

time by reason of the bottom of the vessel becom-

ing foul, was allowed, was it not? A. It was not.

Q. Are you sure about that? A. It was not.

A. If the general average states so, the general

average statement is wrong?

A. I don't know what the general average states.

We received $1,000 per day for her detention at

Salavery.

Mr. MOORE.—I am advised. Doctor—and we

could satisfy you in regard to the correctness of

that—that they allowed only for the period of

actual detention at Salavery at the rate of a thou-
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sand dollars a day, and they disregarded the time

of deviation, that is, the two days in going from the

course to Salavery and the two days in returning

from Salavery before resuming the course to San

Francisco, as well as the oil.

Mr. HENGSTLER.—Q. And it is the fact, is it

not, Mr. O'Dea, that the $20,000 that you testified

to covered the time which was spent at Salavery,

the 21 days and fraction of a day, and nothing else %

A. Nothing else.

Q. For that you received $21,000? A. Yes.

Mr. HENGSTLER.—That is all.

Mr. MOORE.—That is all. [109]

Mr. HENGSTLER.—That is the case. That is

all, your Honor.

Mr. MOORE.—Might I also offer the letter of

Willcox, Peck & Hughes supplementing this final

judgment, that shows this figure here of $21,472 as

being the actual allowance? (Showing letter to

counsel.)

Mr. HENGSTLER.—The only trouble is that in

my opinion

—

Mr. MOORE.—It also shows the oil consumed.

Mr. HENGSTLER.—In my opinion it contra-

dicts the general average statement. I am, of

course, perfectly willing to have everything sub-

mitted to the Court which is connected with this,

but after reading this letter and seeing what its

effect is, we can agree on it, probably

—

Mr. MOORE.—Yes.
The COURT.—The statement made here at the

time, two or three times, is to the effect that the
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allowance was a thousand dollars a day and nothing

over and above that.

Mr. MOORE.—Yes; but Mr. Hengstler was of

the impression, if the Court please, that the allow-

ance was $24,00 and so stated in his opening state-

ment.

The COURT.—Yes.
Mr. MOORE.—And I think it is rather uncer-

tain from the general average as to whether it was

$24,000, or not. Now, this letter states exactly

what it was for, and the items making it up, and it

seems to me that it does clear up that portion of

the general average.

The COURT.—Yes.
Mr. HENGSTLER.—Supposing it is now intro-

duced in evidence, and after I have had a chance

to study it and examine it, and there is any con-

tradiction between it and the statement, it may be

straightened outt

The COURT.—Yes.
Mr. HENGSTLER.—And may we present that

informally to your Honor afterwards, if there is a

contradiction? [HO]

The COURT.—Yes, all right.

Mr. HENGSTLER.—Or, we might take it up

in our argument and state it in the brief.

Mr. MOORE.—Well, I would be willing to do it

either way. I think it simply supplements and

makes clear that part of the general average, and

"shows what the general average really was.

The COURT.—Very well.

Mr. HENGSTLER.—I don't think it makes any
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difference, only on its face it contradicts tlie gen-

eral average statement.

(The letter referred to is as follows:)

RESPONDENT'S EXHIBIT No. 4.

(Letter-head of Willcox, Peck & Hughes.)

"San Fl-ancisco, March 2.5th, 1922.

Messrs. W. R. Grace & Co.,

332 Pine Street, City.

Our File 16-J.

Gentlemen

:

Attention—Mr. G. J. Florintine.

Steamship Accounting Department.

S/S. *'Cuzco"—February, 1917, Ashore Near Sala-

verry.

We wish to inform you that in respect of the ad-

justment of this case an original bill w^as put for-

ward for the services of the S/S. "Columbia'^ as

follows

:

Detention—24 days, 7 hours and 20'

minutes at $1,000 per day equals . . $24,305 . 54

Fuel oil consumed 4,436 . 26

Total $28,741.80

We wish to inform you that it was agreed by the

Underwriters on Steamer and Cargo that the re-

muneration of the S/S. 'Columbia' for the time of

her standing by the S/S. 'Cuzco' should be at the

rate of $1,000 per day.

The vessel was actually standing by for 21 days

—11 hours—20 minutes and we originally allowed

$24,633.93 in our Adjustment, representing the loss
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of time and the fuel oil consumed during the actual

time standing by.

As you are no doubt aware, the allowances in our

Adjustment '[111] were referred to a Special

Committee of New York Underwriters and in re-

spect of the allowance for the S/S. 'Columbia' they

reported as follows:

'Steamer "Columbia"—The adjusters have

charged for the services of the "Columbia" at the

rate of $1,000.00 per day for a total of 24 days, 7

hours and 20 minutes; in addition they have

charged $4,436.26 for fuel oil. The total of the

charge in respect to the "Columbia" is $28,741.80;

of this sum $24,633.93 has been charged in General

Average and $4,107.87 in the owners column. Be-

fore the steamer "Columbia" was dispatched to the

rescue of the "Cuzco" underwriters had a contract

with Messrs. W. R. Grace & Company as follows

:

"It is hereby agreed that the remuneration

of the Steamship 'Columbia' for the time of

her standing by the Steamship 'Cuzco' about

March 31st, 1917, should be at the rate of $1,000

per day."

The vessel was actually standing by for 21 days,

11 hours and 20 minutes.

The Committee is of the opinion that the owners

should receive no compensation for the '^Columbia"

other than that specified in the contract. If the

"Columbia" time is computed in accordance with

the contract General Average should be charged

with $21,472.00 only. All charges for oil should be

for owners account consequently the only charge
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to be carried in General Average under this item is

$21,472.00.'

In final settlement, therefore, with the Under-

writers, it was arranged that the allowance should

be treated as $21,472.00 and consequently, this is

the final figure which was dealt with in respect of

the services of the S/S. ''Columbia."

Yours very truly,

WILLCOX, PECK AND HUGHES. [112]

C. S. NORTH,
Manager, Adjusting Dep't."

OSN—McL.
(Submitted, 10, 10 and 5.)

[Endorsed] : Filed Feb. 7, 1924. Walter B. Hal-

ing, Clerk. By C. W. Calbreath, Deputy Clerk.

[113]

(LIBELANT'S EXHIBIT No. 1.)

W. R. GRACE & CO., San Francisco.

GRACE BROTHERS & CO., LTD., London Agents.

TIME CHARTER PARTY.

THIS CHARTER PARTY made and concluded

upon in 'San Francisco the 21st day of December,

1915, between Wilson Bros. & Co. Owners of the good

American Screw Steamship "COLUMBIA" of San

Francisco of tons gross register, and tons

net register having engines of nominal horse

power,, steaming about knots on a consumption

of about tons Best Welsh Coal, as shown by

previous logs, provided with proper certificate for

hull and machinery, and classed at and W.



W. R. Grace & Company. 123

R. GRACE & CO., Charterers of the CITY of SAN
PRANCISCO.
WITNESSETH, That the said Owners agree to

let, and the said Charterers agree to the said Steam-

ship from time of delivery. North Pacific for a

period of about one year lO^o more or less to Canal

Zone, Central America and/or South America, both

Atlantic & Pacific but no Trans-Atlantic or Europe

via intermediate port or ports, if so required by

Charterers on outward and/or homeward voyages;

Steamer to be placed at the disposal of the Chart-

erers at Puget Sound Grays Harbor or Columbia

River on expiration of present charter in such dock

or at such wharf or place (where she may always

safely lie afloat, at all times of tide), as the Charter-

ers may direct, and being, on her delivery ready to

receive cargo, and tight, staunch, strong and in

every way fitted for the service, including the usual

mooring, chain as is customary in the trade and

including dunnage as may be on board, having water

ballast, steam winches and donkey boiler (and with

full complement of officers, seamen, engineers and

firemen for a vessel of her tonnage), and to be so

maintained during the continuation of her charter;

to be employed in carrying lawful merchandise, live-

stock under and/or on deck, including petroleum or

its products in cases, and/or passengers [114] so

far as accommodation will allow in such lawful trades

between safe port and/or ports in United States

of America, and/or West Indies and/or Central

America, and/or Carribean Sea, and/or Gulf of

Mexico, and/or South America, and/or North
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Pacific, and/or British Columbia (but not north of

Vancouver Island), and/or in the Pacific Ocean,

excluding Alaska and north of Vladivostock as

Charterers or their Agents shall direct.

The following conditions shall apply to this

Charter

:

That the Owners shall provide and pay for all pro-

visions, water for the crew and boilers. Deck Lash-

ings, wages and Consular shipping and discharging

fees of the Captain, Officers, Engineers, Firemen

and Cl'ew ; shall pay for the insurance of the vessel,

also for all the cabin, deck, engine room and other

necessary stores, and shall maintain her in a

thoroughly efficient state in hull and machinery for

and during the service.

That the Charterers shall provide and pay for all

the Fuel, except that used in the galley. Port

Charges, Pilotages, Agencies, Commissions, Con-

sular Charges (except those pertaining to the Cap-

tain, Officers or Crew), and all other charges what-

soever except those before stated or hereafter pro-

vided to be paid by the Owners.

That the Charterers shall accept and pay at once

on delivery of Steamer for all fuel in the Steamer's

'Bunkers on delivery, and the Owners shall, on ex-

piration of this Charter-Party, pay for all fuel left

in the Bunkers, each at the current market prices

at the respective ports where she is delivered to them

respectively.

That the Charterers shall pay for the use and hire

of the said Vessel $350.00 (Three Hundred and

Fifty Dollars) per day, commencing on and from
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the day of her delivery as aforesaid, and at and

after the same rate for any part of a day; hire to

continue until her delivery, with clean holds to the

Owners [115] (unless lost)' at Puget Sound,

Grays Harbor or Columbia River, at owners' op-

tion. Owners guarantee Steamer can carry 2100

tons d. w. exclusive of fuel oil bunkers on summer

freeboard in salt water, and that the cubic grain

capacity is cubic feet, excluding bunkers.

That should the Steamer be on her voyage to-

ward the port of return delivery at the time a pay-

ment of hire becomes due, said payment shall be

made for such a length of time, as the Owners or

their Agents and Charterers or their Agents may
agree upon as the estimated time necessary to com-

plete the voyage, but Charterers shall be allowed to

retain sufficient sum to cover estimated amount of

disbursements and value of coal that may be left

in bunkers, and when the steamer is delivered to

Owners or their Agents any difference shall be re-

funded by Steamer or paid by Charterers as the

case may require.

Payment of the said hire shall be made in cash

monthly in advance in San Francisco, and in default

of such payment or payments as herein specified,

the Owners shall have the faculty of withdrawing

the said steamer from the service of the Charterers

without prejudice to any claim they, the Owners,

may otherwise have on the Charterers, in pursuance

of this Charter.

That the cargo or cargoes shall be laden and/or

discharged in any dock or at any wharf or place that
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the Charterers or their agents may direct but the

steamer shall not be bound to lie at any wharf or

place where she cannot safely be afloat at any state

of the tide.

The whole reach of the vessel's holds, decks, and

usual places of loading, and accommodation of the

ship, including all passenger accommodation (not

more than she can reasonably stow and carry),

shall be at the Charterers' disposal, reserving only

proper and sufficient space for ship's officers, crew,

tackle, apparel, furniture, provisions and stores.

If required Owners to paint Steamer's funnel

Charterers' color, paint being supplied by the

Charterers. [116]

That the Captain shall prosecute his voyage with

the utmost dispatch, and shall render all customary

assistance with ship's crew, tackle, and boats. That

the Captain (although appointed by the Owners),

shall be under the orders and direction of the

Charterers as regards employment, agency or other

arrangements : and the Charterers hereby agree to

indemnify the Owners from all consequences or lia-

bilities that may arise from the Captain signing

Bills of Lading by order of the Charterers or by

their Agents or in otherwise complying with the

same, but Owners shall be responsible for full, true

and proper deliveiy of the cargo. The Stevedore

shall be employed and paid by the Charterers, but

this shall not relieve the Owners from responsibility

as to proper loading, stowage and discharge, which

must be controlled by the Captain, who shall

keep a strict account of all cargo loaded and dis-



W. R. Grace & Company. 127

charged, and shall hand Charterers receipts for

cargo loaded.

That if the Charterers shall have reason to be

dissatisfied with the conduct of the Captain, Officers,

or engineers, the Owners shall, on receiving partic-

ulars of the complaint, investigate the same, and,

if necessary, make a change in the appointments.

That the Charterers shall have permission to ap-

point two Super-cargoes, who shall accompany the

Steamer during her voyage, and be furnished by the

ov^ners free of charge with first class accommoda-

tion, and same fare as provided for Captain's table.

That the Master shall be furnished from time to

time with all requisite instructions and sailing

directions, and he shall keep a full and correct

deck and engine Log of the voyage or voyages,

which are to be patent to Charterers or their Agents

and shall furnish the Charterers, their Agents, or

Super-cargo, when required with a true daily copy

of the Logs, showing the course of the Steamer and

distance run, and the consumption of coal, and shall

take every advantage of Wind by using the sails (if

any on board) with a view to economize the ex-

penditure of coal.

That the Master shall use all diligence in caring

for the ventilation of the cargo.

That in the event of the loss of time from defi-

ciency [117] of men or stores, breakdown of

machinery, standing, fire or damage preventing the

working of the vessel for more than twenty-four run-

ning hours, the payment of the hire shall cease until

she be again in an efficient state to resume her service
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at siTcli place or position where the payment of hire

ceased, and should the vessel in consequence of any

of the matters aforesaid put into any port, other

than that to which she is bound, the Port Charges,

Pilotages, and other expenses at such Port shall be

borne by the Steamer's Owners, but should the

vessel be driven into port, or to anchorage by stress

of weather, or from any accident to the cargo, such

detention or loss of time shall be at the Charterers*

risk and expense.

That should the vessel be lost, any hire paid in

advance and not earned (reckoning from the date

or her last being heard of) shall be returned to the

Charterers.

The act of God, earthquakes, inundations, perils

of the sea, fire, barratry of the Master and crew,

enemies, pirates, assailing thieves, arrest and re-

straint of princes, rulers and peoples, political dis-

turbances and impediments, strikes and lock-outs,

collisions, stranding, damage to hull or machinery

however caused, and all dangers and accidents of

the seas, rivers, docks, machinery, boilers and steam

navigation, and in connection with the loading and

discharge of the vessel, involving loss or damage to

the Steamer, or her cargo, even when occasioned by

the negligence, default, or error in judgment of the

Pilot, Master, Mariners, and other persons em-

ployed by either the Owners or Charterers or their

Agents in or about, or in connection with the em-

ployment of the said Steamer always mutually ex-

cepted, but it is mutually agreed that this charter

is subject to all the terms and provisions of and all
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the exemptions from liability contained in the Act

of Congress of the United States of America ap-

proved on the 13 day of February, 1893, and entitled

*'An Act relating to Navigation of Vessels, etc."

Should any dispute arise between the Owners and

the [118] Charterers, the matter in dispute shall

be referred to two persons in San Francisco, one to

be appointed by each of the parties hereto, and

such reference shall be subject to the terms of the

Arbitration Act, 1889, or any statutory modifica-

tion thereof.

That the Owners shall have a lien upon all

cargoes and all sub-freights, for any amounts due

under this Charter, and the Charterers shall have

a lien on the ship for all moneys paid in advance

and not earned.

That as the steamer may be from time to time

employed in tropical waters during the term of this

Charter, steamer is to be docked, bottom cleaned and

painted whenever Charterers and Master think

necessary, but at least once in every six months, and

payment of the hire to be suspended until she is

again in proper state for the service at place where

the hire was suspended. The expense incurred in

docking, cleaning, and painting and in proceeding

if necessary to any port for the purpose, shall be

borne by the Owners.

The Steamer to be docked and painted im-

mediately before delivery to Charterers under this

Charter.

That the Owners shall provide all falls, slings,

blocks, ropes, and all necessary gear for handling
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the ordinary cargo shipped in this trade, sufficient

gear to be on hoard to work all hatches on both

sides simultaneously, also necessary mooring and

launch ropes, lanterns for night work, special gear

to handle lifts up to five tons, and necessary canvas

slings 8'x8' for loading and discharging nitrate.

Steamer to work night and day if required by

Charterers, and all steam winches to be at Charter-

ers' disposal during loading and discharging, and

steamer to provide men to work same both day and

night as required, Charterers agreeing to pay extra

expense, if any, incurred by reason of night work,

at the current local rate.

That all derelicts and salvage shall be for Owners

and Charterers' equal benefit. Should the vessel

put into a port of distress [119] or be under

average, she shall be consigned to Charterers or

their Agents, the Owners paying the usual charges

and commissions, and in case an average statement

shall be required the same shall be made by ad-

justers appointed by the Charterers who are to

attend to the settlement and collection of the

average, and to be paid the customary charges.

General Average if any, shall be adjusted accord-

ing to York/Antwerp Rules 1890.

And should steamer not be ready for delivery

at port of delivery on or before Charterers or their

Agents to have the option of cancelling this Charter

at any time not later than the day of steamer's readi-

ness. Should steamer meet with accident or deten-

tion before delivery which in the opinion of Charter-

ers would make it impracticable to keep her cancel-
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ling date, Charterers to have power to cancel the

Charter forthwith; or should the steamer after

delivery meet with an accident which delays her

more than four weeks, Charterers have the option

of cancelling this Charter, when the cargo on board

at the time of accident shall have been finally

delivered, abandoned or transshipped. Owners to

promptly advise Charterers of the occurrence of

any accident.

Penalty for nonperformance of this Contract,

estimated amount of damages.

W. R. GRACE & CO.

(S.) GALE H. CARTER,
Sub-Manager.

(S.) E. T. FORD,
Sub-Manager.

WILSON BROS. & CO.

(S.) A. B. JOHNSON.
We hereby certify the above to be a true copy of

the original stamped Charter-Party in our posses-

sion.

W. R. GRACE & CO.

GALE H. CARTER,
Sub-Manager.

[Endorsed]: Filed Jan. 21, 1924. Walter B.

Maling, Clerk. By Lyle S. Morris, Deputy Clerk.

[120]
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In the Southern Division of the United States Dis-

trict Court, for the Northern District of Cali-

fornia, Third Division.

IN ADMIRALTY—No. 17483.

HENRY WILSON, F. A. WILSON and W. T.

WILSON,
Libelants,

vs.

W. R. ORACE & CO., a Corporation,

Respondent.

(OPINION AND ORDER FOR DECREE IN
FAVOR OF RESPONDENT.)

Messrs. ANDROS & HENGSTLER, Proctors for

Libelants.

Messrs. GOODFELLOW, EELLS, MOORE &
ORRICK, Proctors for Respondent.

MEMORANDUM.

RUDKIN, Circuit Judge:

On the 21st day of December, 1915, the libelants

chartered the steamship "Columbia" to the re-

spondent for a period of about one year, ten per

cent more or less, at the rate of hire of $350 per day,

the charter-party providing "that all salvage shall

be for the owners' and charterers' equal benefit."

The steamship was delivered to the charterers on

February 18, 1916, and the full charter period with

the ten per cent added, expired on the 26th day

of March, 1917, at seven o'clock P. M.
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On February 24th, 1917, the steamship left Anto-

fagasta, Chile, bound for San Francisco, and under

normal conditions would have arrived at the latter

port on March 17th, or well within the charter

period. On the return voyage, however, the "Co-

lumbia" was ordered to deviate from her course

and go to the assistance of the '^Cuzco" which had

gone ashore at Salaverry, Peru. The "Columbia"

arrived at Salaverry on March 1st, 1917, and stood

by [121] the "Cuzco" until March 22, when she

left the "Cuzco" and proceeded on her voyage to

San Francisco, where she arrived and was delivered

to her owners at 12:30 P. M. on April 12, 1917,

sixteen days, seventeen and one-half hours after

the ultimate charter period.

Under date of April 24, 1917, respondent paid

to the libelants the sum of $11,626.79 by check.

The check was accompanied by statement of ac-

count showing that the principal item of the ac-

count was for the charter hire of the "Columbia"

for the period of sixteen days, seventeen and one-

half hours, at the rate of $25,650 per month or ap-

proximately $855 per day. The libel alleges that

the respondent received from the parties in in-

terest in the salvage of the "Cuzco" and her cargo,

the sum of $1000 per day for the time while stand-

ing by amounting to the sum of $24,305.50, and

prays judgment for one half of that amount.

The defenses are: First, that the libelants and

respondent settled and compromised all claims what-

soever arising out of the charter-party, including

any claim for salvage, on the date of the check
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above referred to; second, that the expenses of

the respondent exceeded the amount allowed in

the general average ; and, third, a denial of the re-

ceipt of any salvage whatever, accompanied by an
admission that the respondent received $21,472,

constituting a general average award not within

the contemplation of the charter-party.

I will first take up the second defense, as the

amount of the salvage allowance has an important

bearing upon the reasonableness of the claim of set-

tlement and compromise. The contention of the

libelants that they are entitled to recover one half

the gross sum received by the respondent without

any deductions for expenses incurred is, in my
opinion, untenable. The injustice of such a claim

is made manifest by the record before the court.

The "Columbia" incurred little or no hazard of

any kind, and the assistance rendered was neg-

ligible. The chief element in any [122] allow-

ance for salvage, would, therefore, be the reason-

able value of the use or hire of the salving vessel,

and if the respondent is required to pay the libel-

ants the full value of such use or hire after the ex-

piration of the charter period, and is then com-

pelled to pay one half the allowance in the general

average for and on account of salvage, the result

is apparent. It seems clear, therefore, that all ex-

tra expenses should be deducted before a division

is made.

In Booker & Co. vs. Pocklington Steamship Com-

pany, 2 Q. B. 690 (1899),

"The shipowners obtained an award m the

Admiralty Court for a large sum for salvage
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services rendered by the Pocklington in towing

another vessel in distress. Through perform-

ing those services the hull, engines, and towing

gear of the Pocklington were strained and dam-

aged, and she incurred expenses and losses at-

tributable to the salvage services in respect of

repairs, the costs of gear used in towage, loss

of hire for several days whilst she was under

repair, and other matters. In an action by

the charterers against the shipowners to re-

cover a moiety of the salvage earned by the

Pocklington:

Held, that the defendants were entitled to

deduct from the amount awarded by the Ad-

miralty Court all such losses and expenses in-

curred by them (including loss of hire) as were

attributable to the salvage services, and that

the balance only ought to be divided between

themselves and the plaintiffs." See also Kana-

wha, 254 Fed. 762.

Something has been said about the conversion of

the steamship and other matters because of the

deviation, but the action was brought on the charter-

party to recover one half of the salvage received

by the respondent, and that theory of the law is

controlling now. It is conceded that the "Co-

lumbia" would have arrived in San Francisco for

delivery to her owners, under normal conditions

not later than March 17, if there had been no

deviation or delay, thus relieving the respondent

from the obligation to pay the charter hire at the

contract rate from that date until the expiration
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of the ultimate charter period on March 26, and
relieving it also, from the obligation to pay charter
hire at the increased rate from the expiration of
the [123] charter period until April 12, the date
of ultimate delivery. These two items of expense
were clearly caused by the deviation and delay, and
if we add to these, the other items of extra ex-

pense such as fuel oil, labor, etc., there is little,

if any, discrepancy between the extra expenses

thus incurred and the $1000 per day fixed by the

general average award. It thus appears that the

claim of settlement and compromise is neither un-

reasonable nor improbable. It is claimed that testi-

mony tending to show a settlement and compromise,

varied the terms of a written contract, but it is well

settled that a mere statement of account or receipt,

is not a written contract within the meaning of

this rule. The claim that the settlement was with-

out consideration is equally unfounded. The rate

of hire after the expiration of the charter period

was not fixed by contract and the $855 per day

was ample consideration for both the hire and the

salvage claim, if as a matter of fact the latter claim

was embraced in the settlement.

Now, as to the contention that all claims arising

out of the charter-party including the claim for

salvage, if any, were embraced with the settlement

of April 24th. It appears from the testimony that

the ''Columbia" was sold by the libelants before

the termination of the charter-party and that the

libelants insisted upon a settlement of their ac-

counts with the respondent. Under date of March
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9, 1917, the libelants made formal demand upon the

respondent for the sum of $3000 per day, for each

and every day the vessel was detained at Salaverry.

This demand would seem entirely inconsistent with

the claim for salvage, yet the final settlement and
compromise were apparently based upon this de-

mand. The testimony of the two witnesses to the

final settlement was given nearly seven years after

the settlement was made and this fact of itself

weakens, in a measure, the force of their testimony.

The testimony of the representative of the [124]

respondent was clear and positive that all claims

arising out of the charter-party were included in

the settlement, while the recollection of the repre-

sentative of the libelants was somewhat hazy and

his testimony rather indefinite. Again, almost five

years elapsed between the date of the settlement

and the filing of the libel, and this delay has not

been satisfactorily explained.

For these reasons and from a consideration of all

the testimony, I am constrained to hold that there

is little or no merit in the claim as presented ;
that

the claim, if any, was included in the final settle-

ment and that the present suit was largely an after-

thought.

Decree for the respondent.

[Endorsed]: Filed Mar. 7, 1924. Walter B.

Maling, Clerk. By 0. W. Oalbreath, Deputy Clerk.

[125]
'
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At a stated term of the District Court of the

United States of America, for the Southern

Division of the Northern District of California,

Third Division, held at the courtroom thereof,

in the City and County of San Francisco, on

the day of March, 1924, in the year of

our Lord, one thousand nine hundred and

twenty-four. Present, the Honorable FRANK
H. EUDKIN, Judge.

No. 17,483.

HENRY WILSON, F. A. WILSON and W. T.

WILSON,
Libelants,

vs.

W. R. GRACE & CO., a Corporation,

Respondent.

FINAL DECREE.

The above-entitled cause having been heard upon

the pleadings and the proof, and briefs having been

filed by the proctors for the respective parties, and

the cause having been submitted, and due delibera-

tion being had in the premises, and the decision of

the Court having been duly given and made on the

7th day of March, 1924, it is now by the Court

ORDERED, ADJUDGED AND DECREED,

that judgment be entered in favor of respondent,

W. B. Grace & Co., and against libelants, Henry

Wilson, F. A. Wilson and W. T. Wilson, and said
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libel is hereby dismissed with costs to the respond-

ent.

Dated: March 21, 1924.

F. H. RUDKIN,
Judge.

Service of a copy of the within is hereby acknowl-

edged this 10th day of March, 1924.

ANDROS & HENGSTLER,
Proctors for Libelants.

[Endorsed]: Filed Mar. 21, 1924. Walter B.

Maling, Clerk. By C. W. Calbreath, Deputy Clerk.

[126]

In the Southern Division of the United States Dis-

trict Court for the Northern District of Cali-

fornia, Third Division.

IN ADMIRALTY—No. 17,483.

HENRY WILSON, F. A. WILSON and W. T.

WILSON,
Libelants,

vs.

W. R. GRACE & CO., a Corporation,

Respondent.

NOTICE OF APPEAL.

To W. R. Grace & Co., a Corporation, Respondent,

and Messrs. GoodfeUow, Eells, Moore & Orrick,

Its Proctors:

Please take notice that libelants in the above-

entitled cause hereby appeal from the final decree
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made and entered herein on the 21st day of March,

1924, to the United States Circuit Court of Appeals

for the Ninth Circuit.

Dated: San Francisco, April 8, 1924.

ANDROS & HENGSTLER,
Proctors for Libelants.

[Endorsed]: Filed Apr. 9, 1924. Walter B.

Maling, Clerk. By C. W. Calbreath, Deputy Clerk.

[127]

In the Southern Division of the United States Dis-

trict Court for the Northern District of Cali-

fornia, Third Division.

IN ADMIRALTY—No. 17,483.

HENRY WILSON, F. A. WILSON and W. T.

WILSON,
Libelants,

vs.

W. R. GRACE & CO., a Corporation,

Respondent.

ASSIGNMENT OF ERRORS.

Libelants in the above-entitled cause, on appeal,

assign the following errors on the part of the Dis-

trict Court:

1. The Court erred in not holding that libelants

are entitled to recover one-half the gross sum re-

ceived by the respondent without any deduction

for expenses incurred.

2. The Court erred in holding that the "Co-
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lumbia" incurred little or no hazard of any kind,

and the assistance rendered was negligible.

3. The Court erred in holding that the chief

element in any allowance for salvage would be the

reasonable value of hire of the ''Columbia," the

salving vessel.

4. The Court erred in holding that all extra ex-

penses of the respondent should be deducted before

a division is made.

5. The Court erred in not holding that all extra

expenses of the libelants should be credited to the

libelants.

6. The Court erred in not holding that no extra

expenses of the respondent should be credited to

the respondent.

T. The Court erred in not holding that the two

items of expense held in the opinion of the Court

as being clearly caused by the deviation and delay

of the "Columbia" were legally caused by the

wrongful act of defendant.

8. The Court erred in considering the item of

labor as [128] one of the items constituting the

alleged extra expense of respondent.

9. The Court erred in holding that the claim

of settlement and compromise is not unreasonable

in this case.

10. The Court erred in holding that the claim

of settlement and compromise is not improbable

in this case.

11. The Court erred in not holding that the

claim of settlement and compromise is legally un-

tenable in this case.
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12. The Court erred in not holding that testi-

mony tending to show a settlement and compromise

varied the terms of a written contract in this case.

13. The Court erred in not holding that the al-

leged settlement was without consideration.

14. The Court erred in holding that the rate of

hire after the expiration of the charter period was

not fixed by contract.

15. The Court erred in holding that the $855

per day was ample consideration, or was any con-

sideration at all, for both the hire and the salvage

claim.

16. The Court erred in not holding that the

$855 per day was the exact consideration for the

hire alone.

17. The Court erred in not holding that there

was no consideration for the alleged settlement of

the salvage claim.

18. The Court erred in holding that, under date

of March 9, 1917, the libelants made formal de-

mand upon the respondent for the sum of $3,000

per day, for each and every day the vessel was de-

tained at Salaverry.

19. The Court erred in holding that this demand

would seem inconsistent with the claim for salvage.

20. The Court erred in holding that the final

settlement and compromise were apparently based

upon this demand.

21. The Court erred in holding that the delay of

almost five years, elapsed between the date of the

settlement and [129] the filing of the libel, has

not been satisfactorily explained.
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22. The Court erred in holding that there is

little or no merit in the claim as presented.

23. The Court erred in holding that the claim, if

any, was included in the final settlement.

24. The Court erred in holding that the present

suit was largely or at all an afterthought.

25. The Court erred in ordering a decree to be

entered for the respondent.

2G. The Court erred in not ordering a decree

to be entered in favor of the libelants, for their

share of the salvage received by respondent.

ANDROS & HENdSTLER,
Proctors for Libelants.

Due service and receipt of a copy of the within

assignment of errors is hereby admitted this 9th

day of April, 1924.

GOODFELLOW, EELLS, MOORE &
ORRICK,

Proctors for Respondent.

[Endorsed]: Filed Apr. 9, 1924. Walter B.

Maling, Clerk. By C. W. Calbreath, Deputy Clerk.

[130]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO APOSTLES ON APPEAL.

I, Walter B. Maling, Clerk of the United States

District Court, for the Northem District of Cali-

fornia, do hereby certify that the foregoing 130

pages, numbered from 1 to 130, inclusive, contain

.a full, true and correct transcript of certain rec-

ords and proceedings, in the case of Henry Wilson
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et al., Libelants, vs. W. R. Grace & Company, a

Corp., Respondent, No. 17,483, as the same now re-

main on file and of record in this office; said tran-

script having been prepared pursuant to and in ac-

cordance with the praecipe for apostles on appeal

(copy of which is embodied herein), and the in-

structions of the proctors for libelants and appel-

lants herein.

I further certify that the cost for preparing and

certifying the foregoing apostles on appeal is the

sum of fifty-five dollars and seventy cents ($55.70),

and that the same has been paid to me by the proc-

tor for appellants herein.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said District Court,

this 18th day of June, A. D. 1924.

[Seal] WALTER B. MALING.
Clerk.

By C. W. Calbreath,

Deputy Clerk. [131]

[Endorsed] : No. 4270. United States Circuit

Court of Appeals for the Ninth Circuit. Henry
Wilson, F. A. Wilson and W. T. Wilson, Appel-

lants, vs. W. R. Grace & Company, a Corporation,

Appellee. Apostles on Appeal. Upon Appeal from

the Southern Division of the United States Dis-
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trict Court for the Northern District of California,

Third Division.

Filed June 18, 1924.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.

United States Circuit Court of Appeals for the

Ninth Circuit.

No. 4270.

HENRY WILSON et al..

Appellants,

vs.

W. R. GRACE & CO., a Corporation,

Appellee.

STIPULATION UNDER RULE 23.

It is hereby stipulated between the proctors of

the parties that the following parts of the apostles

may be omitted from the printed record of said

apostles in the above-entitled court:

Pages 15 to 24, inclusive (Exceptions to Libel

and interrogs.).

Pages 32 to 35, inclusive (Exceptions to Answer

and Addit. Interrogs.).
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Page 36 (Order Overruling Exceptions, etc.).

San Francisco, June 24, 1924.

ANDROS & HENGSTLER,
Proctors for Appellants.

GOODFELLOW, EELLS, MOORE & OR-
RICK,

Proctors for Respondent-Appellee.

[Endorsed] : No. 4270. United States Circuit

Court of Appeals for the Ninth Circuit. Stipula-

tion Under Rule 23. Filed Jun. 24, 1924. F. D.

Monckton, Clerk. By Paul P. O'Brien, Deputy

Clerk.


